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Current LZopics. 


In his address at the opening of the New 
York Assembly, Speaker Nixon called atten- 
tion to the advisability of amending the laws 
relating to newspaper libel, on the lines of the 
legislation which failed in the Senate last 
year, after passing the Assembly. The bill 
as presented last year provided that in case 
of the publication of an erroneous news item, 

‘lishers should be given relief from the pre- 

iption of malice by publishing a correction 
im a prominent and conspicuous position in 
the newspaper. It will be observed that the 
proposed law does not in any measure release 
publishers from liability for false statements 
made knowingly and maliciously. The change 
in the libel laws proposed by Speaker Nixon 
is one which seems eminently proper to be 
made. It is but fair, when an error of fact 
has been made unwittingly and with no mali- 
cious intent, that the making of immediate 
amends by conspicuous correction should re- 
move the presumption of malice. 





While on this subject, it is worth while to 
note that the extraordinary person who occu- 
pies the executive chair in the State of Penn- 
sylvania has “broken loose” again on the 
press. Something like a year ago he urged 
upon the legislature the passage of a law, for- 
bidding absolutely the publication in newspa- 
pers of cartoons making fun of public men. 
On the very day on which the bill became a 
law nearly everynewSpaper in the Pennsyl- 
vania metropolis contained cartoons picturing 
Governor Pennypacker in more ludicrous atti- 
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tudes than ever. This was “ rubbing it in” 
with a vengeance, an open challenge to the 
governor, which, of course, he failed to take 
up. The law, as might have been expected, 
proved a dead letter from the first. But Gov- 
ernor Pennypacker’s wrath is as hot as ever, 
and he has put forth a fresh blast against the 
offending newspapers. In one sentence he 
expressed manifest pleasure in the fact that an 
offended citizen who shot an editor somewhere 
recently was acquitted, and went on to say: 

“Under the English common law, when a woman 
habitually made outcries of scandals upon the public 
highways, to the annoyance of the neighborhood, 
she was held to be a common scold and a public 
nuisance. Anybody may abate a public nuisance, 
and she was punished by being ducked in a neigh- 
boring pond. Notwithstanding our constitutional 
provision concerning freedom of speech, the law of 
common scolds is retained in Pennsylvania, though 
the punishment is by fine and imprisonment. To 
punish an old woman, whose scandalous outcries are 
confined to tlfe precincts of one alley, and to overlook 
the utterances which are daily dinned into the ears 
of an unwilling, but helpless, public by such journals 
as have been described, is unjust to both her and 
them.” 


It is perfectly easy to guess who will come 
out victorious in the present crusade. In this 
free country the press can never be muzzled; 
it will continue to publish comment and car- 
toons as it pleases. Governor Pennypacker is 
only wasting time, breath and ammunition. 
If he wants a muzzled press he would better 
remove himself to Russia. 





It has been frequently noticed, both in this 
country and in Europe, that upon the occasion 
of some particularly atrocious murder and be- 
fore the search for the real criminal has been 
successful, some person or persons come for- 
ward and falsely accuse themselves of the 
crime, and after putting the authorities to 
much trouble in making inquiries as to their 
antecedents, admit the whole story is an in- 
vention. In Europe, especially, this peculiar 
class of notoriety-seekers is on the increase. 
When a murderer is under sentence of death, 
the Home Office is. frequently pestered with 
letters from persons describing themselves as 
the real murderer, and asking that the pris- 
oner may be reprieved before it is too late. 
This peculiar phase of notorious cases, which 
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manifestly adds to the difficulties of the con- 
stituted authorities, ought to be recognized 
and corrected by law. Whether or not these 
persons render themselves liable to punish- 
ment for false pretenses, false personation, or 
the spreading of false reports is an open ques- 
tion, but in any event there ought to be some 
statutory enactment imposing exemplary pen- 
alties on those who, no matter what their mo- 
tives, thus effectually clog the wheels of 
justice. 





The disagreement of the jury in the case 
of “ Nan” Patterson, on trial for the murder 
of “Czxsar” Young, is of course to be re- 
gretted, as all disagreements of juries are. 
The case has attracted very much more public 
attention than it really deserved. It has, be- 
sides, revealed social conditions not at all 
creditable. Whether the young woman really 
shot and killed Young wiith malice and intent, 
or whether she goaded him on to self-destruc- 
tion, may never be known, but it is certain 
that she has been a notorious transgressor of 
the moral law, and there ought to be little real 
sympathy with her in her present plight. The 
trial, with its daily output of unprofitable sug- 
gestion, its morbidly curious crowds of both 
sexes, its lionizing of the accused and its dis- 
gusting revelations of moral rottenness was a 
public scandal, an evil influence scarcely to be 
calculated. And now the disagreement makes 
probable the repetition of the whole nasty 
mess. The evidence being all circumstantial, 
it is not at all remarkable that the twelve men 
in whose hands rested the fate of the accused 
were unable to sift or discover the truth. 
Nothing is more uncertain than circumstantial 
evidence. If the question of the young woman’s 
guilt or innocence of the crime could have been 
submitted to the vote of the entire population 
of the metropolis, it is not at all improbable 
that the result would have been a more or less 
even division. The result of the trial should 
not be to discredit the jury system. Consid- 
eting the evidence, it seems to have been 
inevitable. ‘ 





In an article in the January number of the 
North American Review, Mr. Samuel L. 
Clemens (Mark Twain) gives expression to 


His aim seems to be to make it clear that the 
limitation of copyright to forty-two years is a 
gross wrong to the writers, very few in num- 
ber — according to Mr. Clemens, about one in 


two hundred and fifty whose books outlive 


the forty-two year period. All right of prop- 
erty ceasing at the end of that time, the profits 
of further issues go to the publishers. This, as 
the genial Mark puts it, is a “crime perpe- 
trated by a great country, a proud world 
power, upon ten poor devils a year.” The 
remedy suggested is to continue the copyright 
indefinitely, on condition that in the forty- 
second year the owners shall issue an edition 
at a price equal to twenty-five cents for each 
100,000 words or less, which edition shall be 
kept permanently on sale, or the copyright 
lapse. Mr. Clemens reckons that it would 
yield a reasonable profit to the printer, the 
binder and the middleman and a small profit 
to the publisher. While the owner would get 
no profit from the edition, it would so adver- 
tise and stimulate the sale of other editions 
that both the publishers and the owners of the 
copyright would make large profits ultimately. 
The New York Times opines that the scheme 
as thus outlined would probably appear to the 
wayfaring man in Congress as a mere joke, 
and a puzzling one at that, and points out, in 
addition, that before it can be carried into 
effect it will be necessary to amend the Consti- 
tution of the United States which, in the 
eighth paragraph of the eighth section, article 
I, provides that Congress shall have power 
only to grant copyrights for limited times. 
———__4---—-- 
THE EXPERT WITNESS. 


(A paper read by D. C. Westenhaver before the 
Cleveland Council of Sociology November 28, 
1904. ) 





King David in his haste once said: “ All men are 
liars.” The truth of his declaration most lawyers 
in the early days of their trial practice are led 
to indorse by reason of the numerous contradictions 
they find between witnesses to the same transaction. 
As théy advance in experience and become more 
familiar with the mental processes of witnesses 
they usually conclude that the cases of conscious 
and wilful perjury are quite rare, but that, as a 
whole, human testimony is worth very little. King 
David’s denunciation still adheres, however, by 





some novel views on the subject of copyright. 


common consent of lawyers and judges, to the ex- 
pert witness. That the reputation of this class of 
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witnesses for truth and veracity is shockingly bad 
is a matter-im. which there is surprising unanimity. 
This opinion a few days ago found public and 
forcible expression from a learned and thoughtful 
judge of the Court of Common Pleas of this county, 
when he denounced from the bench the testimony 
of expert witnesses as a scandal in the administra- 
tion of civil and criminal law in this community. 
Mr. Taylor, in his work on Evidence (sec. 58), 
speaking of them, says: 


“Their judgments become so warped by re- 
garding the subject in one point of view that 
even when conscientiously disposed they are in- 
capable of expressing a candid opinion. Being 
zealous partisans, their belief becomes synony- 
mous with faith as defined by the apostle, and it 
is too often but ‘the substance of things hoped 
for, the evidence of things not seen.’ ” 


Mr. Redfield, in his work on “ Wills” (Vol. 1, 
p. 103), speaking of them, says: 


“Medical experts are beginning to be regarded 
much in the light of hired advocates, and their 
testimony as nothing more than a studied argu- 
ment in favor of the side for which they have 
been called.” 


These opinions might be multiplied without num- 
ber. The committee that selected this topic for 
consideration and requested me to submit some 
remarks upon it were, I doubt not, familiar with this 
reputation of the expert witness, and entertained, 
perhaps, something of the same view; therefore, 
in the time allotted to me I shall briefly inquire 
to what extent this ill-repute is deserved, wherein 
the objections urged against expert witnesses are 
sound, and how far, if at all, the evils admit of a 
legislative remedy? 

In the first place, I may say, without hesitation 
and with emphasis, that study and experience have 
convinced me that the time has come to call a halt 
to the indiscriminate abuse of expert testimony. 
Mr. Francis L. Wellman, a lawyer of extensive 
experience in trial practice in the city of New York 
gives it as his opinion that in sixty per cent of 
the more important litigations the testimony of expert 
witnesses is a necessity (Art of Cross-Examina- 
tion). In these days of specialized knowl- 
edge it is impossible for any one to know every- 
thing, and the expert is being called with greater 
frequency as a witness in both civil and criminal 
cases, and, therefore, one needs to exercise a wise 
measure of prudence in discrediting such evidence 
and of caution in undertaking to change the laws 
relating to it. 

Many of the objections to expert testimony are 
based upon its inlierent weakness. They are di- 
rected toward defects which exist in all human 


testimony and are inseparable from any system of | 


trying differences between man and man, but which 


afford no sufficient reason for excluding such | 


testimony. 





The highest and best form of evidence is sup- 
posed to be that given by a witness who speaks 
as to something that he has actually seen, heard or 
observed. But the capacity for observation, for 
receiving and noting impressions is, in the average 
person, so limited that he can observe and record 
a part only of incidents hurriedly transpiring in 
confusion in his presence.’ After a lapse of time 
the impressions made on the memory by what one 
has observed become indistinct, and the powers of 
memory cannot be safely trusted to discriminate 
correctly between the sources from which those 
impressions are derived; consequently a witness 
is apt to confuse that which he saw or heard with 
that which he believes. Then, too, personal bias 
intervenes and colors, to a greater or less extent, 
the version which the witness is able to give of that 
which he recalls. These powers of observation and 
of memory are unequal in different witnesses. They 
vary at different times, even in the same witness, 
as his attention may or may not have been fixed, or 
his opportunities for observation may or may not 
have been good at the time the events happened 
about which he is speaking. The result is, that 
between witnesses who speak from personal knowl- 
edge to the same event or transaction, the differences 
are so great and the conflict often so irreconcilable 
that the search for truth, even amid the testimony 
of honest witnesses, may be likened somewhat unto 
the search for the grain of wheat in the bushel of 
chaff. 

In the domain of expert testimony the inherent 
difficulties are much greater. Expert witnesses do 
not speak facts or of their personal knowledge, 
but give opinions based upon facts to which others 
testify; it is not surprising, therefore, that their 
testimony is, as a rule, much less reliable. Expert 
witnesses are not only subject to the same mental 
limitations as are laymen, but the subjects as to 
which they are usually called to testify are “ more 
subtle, more difficult of ready comprehension, more 
complex, more speculative.” They are also often 
called as to matters with respect to which the 
higher and more reliable forms of testimony cannot 
be obtained. 

Some of the criticism of the expert is due also 
to the popular misconception that there is always 
a right and a wrong side to every legal contro- 
versy. The truth is that there is seldom a plainly 
right and a plainly wrong side to a difference of 
opinion. Persons seldom carry their differences to 
the stage of litigation where one is plainly right and 
the other plainly wrong. But there are a large 








number of complications arising in the course of 
business and in the relations of life which are due 
to a failure to settle definitely in advance the exact 
terms of an agreement — cases in which some im- 
portant consideration is left open for future adjust- 
ment, or is not taken into the account; cases in 
which from one cause or another persons doing 
business together fail to understand each other in 
‘the same sense, and the result is a final disagree- 
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ment as to their respective rights. And here begins 
the need of the law and the lawyer. ee 
None the less, the boast of the English law is. 
and has been, that there is no right without a 
remedy, no wrong without a process to redress it; 
the law is exceedingly reluctant to say to any sup- 
plicant that it has no means whereby the truth or 
right of an alleged grievance can be got at and a 
just decision made. A familiar example will make 
clear the difficulties in this respect with which 
imperfect human tribunals are called on to deal. A 
husband and his wife, or a father and his child, may, 
and often are, lost in a shipwreck or killed in a 
collision, and it becomes necessary in the distri- 
bution of property to determine which died first; 
if the husband or the father, the estate may’ go to 
one set of persons, if the wife or the child, then 
to another set of persons. If direct evidence on 
the subject can be obtained, it has always been 
given the preference. But, in the early days of the 
English law, rather than admit themselves to be 
helpless in the face of an entire iailure of such 
proof, the courts resorted to presumptions based on 
the assumed ability of one person, rather than of 
another, to resist death; and it is only within com- 
paratively recent years that the courts have been 
forced to admit that the situation thus created is 
insoluble by legal means, and that, as courts can 
only grant relief after proof of the necessary facts 
with legal certainty, the litigant who asks the aid 
of a court must be denied it, unless he comes armed 
with the requisite proof. The result often is that 
the person in possession is permitted to retain the 
property regardless of what may be the exact rights 
of the parties. But the law abhors a result of this 
sort, and to avoid it in other similar situations has 
permitted the use of opinion and expert testimony 
to what, at times, may seem an unreasonable extent. 


In considering the various objections to expert 
testimony and the suggested remedies, it will aid 
one in clear thinking to recall just what expert 
testimony is and when it may be used. “An expert,” 
says Mr. Justice Folger, “is one instructed by 
experience, and to become one requires a course of 
previous habit and practice or of study so as to be 
familiar with the subject” (71 N. Y. 460). Such 
witnesses may be called whenever the matter of 
inquiry is such that persons without experience are 
not likely to be able to form a correct judgment 
upon it, for the reason that the subject-matter so 
far partakes of the nature of a science, art or trade 
as to require a previous habit or experience or 
study in order to acquire a knowledge of it. If the 
question involved lies within the range of common 
experience or common knowledge, expert testimony 
may not be used. If, on the other hand, the ques- 
tion involved requires special experience or special 
knowledge, then the opinions of witnesses skilled 
in the particular science, art or trade to which the 
questions relate are admissible in evidence. It is 
not because the witness has a great reputation for 
sagacity, or sound judgment, or powers of reason- 











ing that his opinion becomes admissible, for, as 
Chief Justice Shaw has said: “If that were so, wise 
men might be called in all cases to advise the jury, 
and that would change the mode of trial.” But the 
admissibility of his opinion is tested solely by the 
subject-matter and his qualifications. (See Rog. .Ex. 
Test. secs. 4, 5.) 

It cannot be denied that those rules are sound 
and true. In fact, unless we are to dispense wholly 
with the system of trial by jury, this sort of testi- 
mony is a necessity, for the plain reason that jury- 
men are selected from the average of mankind and 
are not required to have any special skill or knowl- 
edge in the branch of art, science or trade drawn 
in question on the trial. Indeed, though trial by 
jury were abolished, and a bench of judges were 
substituted, the necessity for expert testimony would 
be very slightly diminished, because the questions 
arising in litigation are so diversified that the most 
learned judges would be quite as helpless as an 
ordinary juryman. Unless, therefore, one is ready 
to admit that the truth should not be sought from 
those best able to give it, and that issues of “ great 
pith and moment” shall be decided without receiv- 
ing all the light reasonably attainable, no branch 
of expert testimony can, it seems to me, be safely 
limited to a scope narrower than that hitherto 
recognized as legitimate. 


The critics of expert testimony seem to act on 
the belief that the only experts called as, witnesses 
are physicians, surgeons, alienists, toxicologists and 
specialists in handwriting. Most criticisms, at 
least, are made in connection with these classes 
of witnesses. Critics do not take into account “ the 
great army of experts who are daily before the 
courts of the country testifying as to matters of 
civil engineering, electricity, mechanics, architec- 
ture and building, commerce, trade, navigation, 
stock breeding, manufacturing, insurance, printing, 
publishing, binding, mining and a dozen other occu- 
pations and callings which, at least, in some of their 
features, involve matters beyond the scope of the 
ordinary knowledge of the ordinary man” (M. J. 
Wade, recent essay, to which I am indebted for 
many suggestions). That their testimony is re- 
ceived without objection and has been found to be 
a valuable aid ought to suggest a doubt as to 
whether the obnoxious features in the testimony of 
other experts are not, to some extent, due to the 
character of the subject-matter with which they are 
dealing. And, in truth, even alienists, toxicologists 
and handwriting experts are regarded as unobjec- 


tionable in the majority of cases in which they 


testify, and their testimony is accepted without ques- 
tion as an aid to the correct solution of the questions 
involved. But it is their misfortune to be fre- 
quently called in cases attracting public attention 
and of a sensational character. - Their differences 


and the unreliability of many of their theories and 
illustrations secure a publicity which is not given to 
any. other form of testimony. The cases also are 
often of a character in which direct evidence of the 
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‘point at issue cannot be obtained, and resort must | writing. But it is agreed by the objectors to the 


perforce be had to opinion evidence; admittedly | expert that this is a sufficient qualification of him 
evidence of a much lower grade, but still the best|as a witness to express his opinion. Evidently the 
and, perhaps, the only evidence that can be obtained | opinion of such a witness is worth very little; but, 
to prevent a gross failure of justice. |if no witness can be called, except those who have 
As the objections are usually urged against wit- | a personal acquaintance with the handwriting formed 
nesses of these several classes, and as a result of in one or the other of the recognized ways, then, 
some sensational trial in which they have given|in a large number of cases, the wholly inexperi- 
testimony, a brief, but careful, examination of the! enced or ignorant witness is the only one whose 
worst offender and the weakest expert testimony, | testimony can be had. 
the specialist in handwriting and his opinions, may| The next step is by comparison of handwriting, 
serve to clear one’s ideas. | and herein is the basis for the introduction of expert 
The expert witness in matters of handwriting is|testimony. It is founded on a comparison between 
the great bugbear to judges, lawyers and laymen. | specimens of handwriting admitted as genuine and 
Indeed, able judges and thoughtful lawyers have) the one in dispute, and I can see no reason why it 
gone so far as to declare that expert testimony ‘is not of equal or higher credit than the other kind. 
in regard to matters of handwriting is not evidence \I doubt if any lawyer ever had occasion to pass on 
at all in any proper sense of the word and should | the genuineness of handwriting, but-that he did not, 
not be laid before a jury. But, should it be ex-|if possible, refresh his recollection by a comparison 
cluded entirely? And if not, where shall one draw |of the disputed writing with the specimens known 
the line? | by him to be genuine and did not attach more im- 
It frequently becomes necessary to try the ques- | Portance to the opinion thus formed than he did to 
tion of whether a writing is genuine or not. A|his own personal opinion based entirely on his 
situation may arise, like that in the famous Howland |@cquaintance with the person’s handwriting; and 
will case in which the disputed writing consisted | yet he was only adopting the method of the expert. 
of three signatures on three sheets of a will. In| The question follows as to what specimens may 
that case the forger had taken a genuine signature|be used for comparison. Some States limit them 
and had carefully traced the forged ones after it,|to signatures or writings already in the case or 
so that they were perfect fac-similes. Mr. Benjamin | relevant for other purposes, and forbid the introduc- 
Pierce, professor of mathematics at Harvard, and | tion of irrelevant specimens of handwriting, even 
one of the greatest mathematicians this country has | if admitted to be genuine, for the purpose of laying 
produced, testified that the probabilities were only |a basis for comparison. But even in those jurisdic- 
one in nearly three sextillion that a person could | tions the jury are permitted to make the comparison, 
write his name three times in succession so nearly | either with or without the aid of an expert, and in 
alike as to be lithographic reproductions of each| that way form an opinion of their own. If a jury 
other. Direct evidence to the execution of the docu- | of unskilled persons may make the comparison and 
ment or to the writing of the paper often cannot be | form an opinion, why may not an expert also point 
had. The courts cannot, because no one witnessed | out the similarities or dissimilarities between the 
the execution of the document, or no one saw the | genuine and the disputed writing, and express an 
paper written, refuse relief in the hundreds of cases | opinion on the subject? If specimens already in the 
in which the right to the relief depends on the|case for other purposes may be used, why may not 
authorship of the handwriting. Forged wills, | additional specimens be introduced? The contin- 
forged notes, forged deeds and hundreds of other | gency is thereby averted of a situation arising in 
forgeries could pass unchallenged if the courts | which the courts are forced to rely on the personal 
excluded all except the highest and best form, that opinions of inexperienced witnesses, and, in any 
of the direct witness. Now, all evidence as to the |event, the basis for comparison is much improved 
identity of handwriting, except that of the person | by being enlarged and freed from the possibility of 
who saw the document written, is a mere matter of | simulation. 
opinion; and the question at last is, Whose opinion A bank cashier whose business it has been to note 
shall be received in evidence and in what way the | the peculiarities of handwriting and to pass on the 
witness must be qualified to express it? One way, genuineness of signatures is better qualified to ex- 
the one to which no objection is urged, the one most | press an opinion than a farmer or a laborer. Much 
universally in use, whereby the witness has quali-| greater credit is given to-the opinion the one ex- 
fied himself to express an opinion, is by having seen | presses than to the opinion which the other 
the reputed author write, or having seen or received | expresses. If this be true, why may not the special 
writings which the reputed author admitted or) skill and training of a bank cashier become still 
recognized as having been written by him. The} more highly trained and specialized? 
witness may have seen only one specimen. It may Handwriting, even if artificial, is to some extent 
be merely a signature. He may have seen it years| a reflex of the nervous organization of the writer. 
ago. He may be so illiterate that he cannot write|There is a distinctive characteristic, which, being 
his own name. He may never have had occasion| the reflex of the nervous organization, is more or 
to pass on the genuineness of any specimen of hand- | less independent of the writer’s will, and shows in 
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his handwriting, and the aid of one specially trained 
in discovering the presence or the absence of these 
characteristics and the similarities or dissimilarities, 
seems to me not only objectionable, but that to 
exclude it would justly bring on the law the 
reproach that it shuts its eyes to the truth. (See 
Rogers on Ex. Test. sec. 128.) If, then, as all must 
admit, opinion evidence is indispensable in contro- 
versies about handwriting, the opinions of those 
best qualfied to express them ought not to be ex- 
cluded, and the means necessary to enable those 
persons to form opinions should not be taken away. 

Similar lines of reasoning, if there were time to 
pursue them, would lead to similar conclusions 
with respect to the testimony of alienists, toxicolo- 
gists, physicians and surgeons. In a word, so far 
as the courts have gone in admitting this testi- 
mony, the advance, it seems to me, has not been in 
violation of any sound principle in the rationale of 
judicial evidence. 

It must not be inferred, however, that there are 
not abuses chargeable to the expert and his testi- 
mony which are not inherent, and which furnish 
just grounds for much of the criticism. 


I. The hypothetical question is one of the favor- 
ite points of attack. The judge of the Court of 
Common Pleas, to whose statement reference has 
already been made, based his criticism largely on 
the abuse of the hypothetical question. He is re- 
ported as saying: 


“Their testimony is based upon a number of 
hypothetical questions which do not, and cannot, 
possibly cover the conditions and circumstances 
involved in the commission of the crime. These 
hypothetical questions do not embody the case at 
all, and yet experts do not hestitate to express 
positive convictions on the strength of them.” 


The judge may be misquoted, for the rule is well 
settled that a hypothetical question should embody 
fairly all the relevant and material facts which 
the evidence tends to prove, otherwise the trial 
judge should not permit it to be asked. It is true, 
however, that in preparing the question no dis- 
tinction is, or can be, made between facts which 
there is some evidence tending to prove, put which 
are not established, and those which are proved 
beyond dispute, and that verbal qualifications are 
often unfairly inserted merely to enable the expert 
to give the answer which the party calling him de- 
sires to elicit. 

Hon. M. J. Wade, professor of law in the Iowa 
State University, who has recently written a most 
thoughtful essay on this subject, says he would 
abolish altogether the use of the hypothetical ques- 
tion on direct-examination, but would require the 
expert to be present in court during the trial, listen 
to all the evidence, and at the end of the trial go 
on the witness stand, “and give his opinion based 
upon all the evidence in the case just as it was 
presented.” Then, upon cross-examination, while 
he would permit the use of the hypothetical ques- 








tion, he would limit it to the facts of the case 
which must be fairly presented in the question asked. 
The practice of allowing on cross-examination any 
kind of a hypothetical question based on a part of 
the facts in the case or on assumed facts not in the 
case he would abolish. 


On the other hand, Mr. Wellman (Art of Cross- 
Examination) leaves the impression that in his 
opinion the use in this way on cross-examina- 
tion of garbled or irrelevant hypothetical questions 
is the only protection one has against the intense 
partisanship of the professional expert. While he 
suggests no remedy, he denounces the abuse of the 
hypothetical question in strong language. He says: 


“It is, perhaps, the most abominable evidence 
that was ever allowed to choke the mind of a 
» juror or throttle his intelligence. An hypothetical 
question is supposed to be an accurate synopsis 
of the testimony that has already been sworn to 
by the various witnesses who have preceded the 
appearance of the medical expert in the case. 
* * * Nine times out of ten the jury take the 
answer of the witness as direct evidence of the 
existence of the fact itself’ (Idem.). 


These criticisms are not without great force. 
But the solution of these difficulties is not easy. 
The hypothetical question grows out of the insti- 
tution of trial by jury, and is a part of its warp 
and woof. The «:1ltimate question of fact in issue must 
be determined by the jury unless we are to abolish 
that method of trial and substitute something else. 
An assumed state of facts in the form of a ques- 
tion for the purpose of allowing the expert to give 
his opinion, is the effort of the law to preserve the 
independent right of the jury to decide the issue 
of fact involved and to give them at the same 
time the knowledge of an expert in the matters 
beyond the range of their experience. If the 
hypothetical question is abolished, and, as Mr. 
Wade suggests, the expert is turned loose to give 
his opinion on the case as a whole, none of the 
evils of expert testimony are avoided. He be- 
comes also an expert on the veracity and integrity 
of the other witnesses. He gives his opinion, not 
only on the matters beyond the range of the ex- 
perience of the ordinary man, but on the weight 
and credit of the testimony, which is peculiarly 
the right of the jury to pass on. The expert 
thereby usurps the place of the jury and decides 
for himself what part of the evidence in the case 
he believes to be true, what part is material to 
the formation of an opinion, what part he may 
see fit to regard or to disregard as not affecting 
his conclusion. Under the present system, when 


all the assumed facts forming the basis for an 
opinion are set forth in the question, it is possible 
to direct the jury’s attention to those facts which 
are not fully proved or as to which the evidence 
conflicts, and to substitute another theory which 
other evidence tends to prove and thereby modify 
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or control the conclusions reached by the expert. 
To abolish the hypothetical question, is, it seems 
to me, but a half-way step to the substitution of 
a trial by a commission of experts for a trial by 
jury; whether or not such a remedy would be wise 
is another question. 


II. Another favorite criticism of experts is the 
technical jargon which many of them make use 
of in giving their testimony. 





Unfortunately, in many cases this is true; and 
herein, it seems to me, lies the one grave abuse 
of expert testimony. This attitude of the witness 
is responsible for nearly all of their conduct to 
which exception is taken; it is responsible for the 
intense partisanship which so discredits the weight 
of their testimony, and it is the secret of the bad 
reputation of expert witnesses as a class. 

The reasons why the expert witness is so often 


That they do offend in this way no one need, |merely a hired advocate, are, it seems to me, first, 
nor, indeed, can truthfully deny: especially is this | the unlimited freedom given to each party to select 
true of medical experts. Some flagrant and amus- | and call, without limit as to number, his own expert 
ing examples of their offending in this respect is| Witnesses; second, the absence of any regulation 
given by Mr. Wade. A surgeon, describing the | 2S to the amount of pay or the manner of mak- 





result of a blow on the head by a horse’s hoof, | ing it. 


uses this language: 


“Anterior to the right parietal eminence, | 
running parallel with the coronary suture into | 
the squamous portion of the temporal bone, 
there is a fracture of the bone as long and as 
wide as the finger. Its edges run parallel to 
each other and are slightly arched with the 
convexity posterior; the anterior is sharp, the 
posterior depressed. On the inner surface of 
the skull the vitreous table is detached and the 
dura mater lacerated. In addition there was 
found between the latter and the internal men- 
inges a thick layer of recent blood coagula.” 


In another case before him, involving the loss of 
a few teeth, a surgeon was on the stand and was 
telling about the missing teeth, making use of their 
technical names, when a lawyer, who did not under- 
stand any more than did the jury the terms used, 
broke in and said: “ What tooth was that you re- 
ferred to, doctor, his eye-tooth?” The doctor 
looked at the lawyer in a pitying sort of way and 
said: “ There is no such thing as an eye-tooth.” 

This is, of course, the veriest nonsense, but the 
remedy is beyond the control of the courts or the 
legislature. Neither can control the vocabulary 
witnesses shall make use of in giving their testi- 
mony, whether that witness be an ignorant porter 
or a learned doctor of medicine. The misuse of a 
technical vocabulary, so far from reflecting on the 
witness’ qualification, may be taken as indicating 
his youth or perhaps his want of common sense. 
This evil, like so many of the others urged against 
expert testimony, tends to correct itself. The 
power of punishment is in the hands of the jury 
and is usually administered by them with judgment 
and discretion. ‘‘ One of the common complaints 
against expert witnesses is that neither courts nor 
juries believe what they say; and in nearly all of 
the cases in which it has been most severely de- 
nounced, it seems not to have affected unfavorably 
the judgment of the court or the jury.” 

III. Expert witnesses, it is urged, are merely 
hired advocates whose function it is to make a 
studied argument under the guise of an oath and 
in the attitude of a witness, on behalf of the side 


| it is not, however, to find a remedy. 


To admit the evil and to point out the cause of 
Nearly all 
witnesses, it is true, are more or less partisans. 
When called and sworn on a particular side of the 
cause, they become more or less unconsciously 
interested in the outcome and yield more or less 
to the temptation to help along what they are apt 
to regard as their side of the fight. This is a 
common defect of human nature with which one 
must reckon in the administration of justice, and 
while neither commendable nor harmless, it is, per- 
haps, beyond the reach of any remedy except such 
as the sound common sense of a jury applies to it; 
a jury is not enough to discredit testimony quite in 
proportion to the bias and feeling displayed by the 
witness. 

A professional expert witness is, however, almost 
uniformly a conscious and intense partisan; many 
of them are mere intellectual soldiers of fortune. 
Particularly is this true of handwriting, medical 
and chemical experts. The business of an expert 
in these branches has become profitable and a class 
has grown up who hold themselves ready and will- 
ing to give their services as witnesses for hire. 
The cases in which they are called and in which 
these defects are exhibited so unpleasantly often 
involve questions on the frontier of medical and 
scientific thought as to which no final theory has 
been accepted. The expert is apt to come with a 
theory of his own which he has nursed and petted 
until he has for it all the fondness of parental affec- 
tion, and in which he believes as firmly as if it were 
a scientific truth as long established and as well 
accepted as the law of gravitation. Naturally, un- 
der such circumstances, all the pride and obstinacy 
of opinion are fully aroused. 

In addition to this explainable and more or less 
natural partisanship, must be charged’ much that 
is due to the private right of selection, and of pay. 
The expert, holding himself, like the lawyer, in 
readiness to accept employment from the first 
comer who can pay the price, and who knows his 
services will not be needed unless his opinion co- 
incides with that of his prospective employer, seeks 
to form an opinion such as is desired, and then to 
invent reasons in its support. When thus hired 





which engages and pays for their services. 


and once enlisted in the warfare, he degenerates 
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into an advocate and no longer occupies the atti- 
tude of a witness. If a feasible remedy for this 
state of affairs could be invented, the cause of jus- 
tice would be greatly promoted, even though such 
exhibitions are, it seems to me, comparatively rare 
in comparison with the number of cases in which 
resort is had to expert testimony. 

While admitting the scandal and the reproach that 
such witnesses have brought on expert testimony and 
on the administration of justice, it is more than 
doubtful if they have seriously interfered with the 
course of justice. The judge of the Court of Com- 
mon Pleas of this county, to whom reference has 
already been made, in denouncing the expert wit- 
nesses also certified that the jury did not believe 
them. Jurors have much more sense and shrewd- 
ness than those not familiar with trial practice are 
prepared to believe. The attitude and function in a 
trial of a professional expert witness is thoroughly 
understood by them, and they receive his testimony 
for just what it is worth, neither more nor less; 
and lawyers and laymen agree that it is worth very 
much less than the evidence of a witness who speaks 
to facts or to well-settled scientific theories. 

This, in a way, is begging the question. If the 
abuse exists, one may well say that it ought to be 
corrected by the law rather than by the good sense 
of the jurors which may not always be an adequate 
protection to the poorer litigant against the evil 
influence of the array of experts the wealth of his 
opponent can bring forward. It is not, however, 
begging the question to rely on jurors to weigh evi- 
dence properly, for to pass on the weight and credi- 
bility of testimony is their special province, one on 
which the courts rarely encroach and one which they 
have discharged with admirable efficiency., 

The great desideratum is a higher ethical standard 
on the part of the expert; a standard which will 
bring home to him a realization that he is not hired 
to pervert justice,ebut to aid courts and juries in 
doing justice, not to argue a case but to tell the 
truth. If the expert will not reform himself, how to 
protect litigants against his conduct is the problem. 
The one remedy proposed in which there is a con- 
sensus of favorable opinion, and for which there are 
many sound precedents, is limiting the number of 
expert witnesses and regulating the amount and 
manner of their compensation. Mr. Wade’s sugges- 
tion is that not more than three shall be called on 
any one subject of expert evidence. In the Roman 
law, the power of the court to limit the number of 
experts who could be sworn, and even to select two 
or three from those proposed by the parties and to 
exclude the rest, was conceded to exist and was often 
exercised. A similar discretion in the courts of this 
country has often been asserted; but it has not been 
generally acted upon, and probably will not be with. 
out legislative aid. The most advanced ground in 
this respect so far taken was by the eminent Judge 
Cooley, who said: 

“To obtain such evidence is expensive since 
desirable ones are not to be found in every 





commmunity; but an army may be had if the 
court will consent to their examination; and if 
legal controversies are to be determined by the 
preponderance of voices, wealth in the litigation 
in which expert evidence is important, may pre- 
vail almost of course. But one familiar with 
such litigation can but know that for the pur- 
poses of justice, the examination of two con- 
scientious and intelligent experts on a side is 
commonly better than to call more. * * * 
The jury cannot be aided by going farther. 
Little discrepancies that must be found in the 
testimony of those even who in the main agree 
begin to attract attention and occupy the mind 
until at last jurors with their minds on unim- 
portant variances come to think that expert 
evidence, from its very uncertainty, is worthless ” 
(Frazer v. Jennison, 42 Mich. 206). 


A frequent recommendation is to take away from 
the parties their freedom of choice in selecting and 
calling experts, and to vest the right of selection 
in the courts. Some years ago I was of the opinion 
that this would be an improvement, but wider experi- 
ence and more mature reflection have convinced me 
that it is neither feasible nor wise. —The number to 
be called may be limited, and perhaps the amount of 
their compensation may be regulated, but each party, 
so long as trial by jury 1s to remain unimpaired, must 
be left free. To deprive a party of that freedom, or 
to interfere with it seriously, is equivalent to 
changing the mode of trying the question involved 
and substituting in lieu of it the ex parte investiga- 
tion and report of a committee selected by the court. 
The exercise by the courts of the right to select re- 
ceivers, referees and masters has not been free from 
criticism. The power of the judge to control the 
outcome of the case by appointing the experts, and 
the temptation it will offer to interested litigants to 
impose upon the judge in making the selection, 
might put the courts to a test which they could not 
easily sustain. Moreover, the duties of receivers, 
masters and referees are carefully regulated by law, 
and subject to review in such a manner as guards at 
all times the rights of every litigant. But a com- 
mittee of experts, probably making up their minds 
in secret and certainly reaching their conclusions 
by arbitrary processes, would be beyond the control 
of any rule of law. 

Moreover, permitting the court to select the ex- 
perts means, of course, that they must be called by 
one side or the other. It would be better to take at 
once the logical step of substituting trial by a com- 
mission of experts for the right of trial by jury. 
This has, indeed, been recommended. The practical 
difficulties in the way of its adoption are too great to 
require a serious consideration of it. In the first 


place, trial by jury is so much a part of the English 
law, and the English lawyer has been so thoroughly 
trained in it, that he will be found against the sub- 
stitution of zeny other method. The expense of such 
a commission would be so great that the taxpayers 
would refuse to support and maintain it. 
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factory and efficient personnel for a permanent com- 
mission wouid be impossible of attainment, and as a 
result speciai commissions would have to be organ- 
ized for each particular case involving a question of 
expert testimony. As the required number of de- 
sirable experts on many, not to say all matters to 
be tried by experts, is not to be found easily, the 
court in impanneling the commission might have to 
search an entir2 State, or, indeed, go beyond the 
limits of a State, to find members. For instance, it 
is said that ther: are not more than a score of 
trained experts in handwriting in the entire United 
States. If the commission cannot be efficient, then 
it is not wise to substitute it for a jury; if a per- 
manent commission for any giver territory cannot 
be provided, then the dangers attending the selection 
of a special one are too great to be lightly ignored. 

Persons who reflect on this point are misled by 
a recollection of some special case in which there 
was drawn in question an isolated issue, such as the 
sanity of a person at some one point of time, the 
determinaticn of which was controlled by expert evi- 
dence; but the issues are seldom simple. The knowi- 
edge of the expert is usually required in connection 
with some one aspect of the case, or is merely au 
element zoing to make up a correct decision; for 
example, the syniptoms of morphire poisoning which 
figured so extensively in the trial of Carlyle W. 
Harris, or the handwriting on the poison package 
which was sc conspicuous a feature in the trial of 
Roland B. Molineaux. ‘There were a large number 
of other circunistances necessary to complete the 
chain of evidence in each of these cases before a 


jury was warranted in saying that the prisoners” 


were guilty of murder. A commission of experts in 
one case could have said no more than that Helen W. 
Potts had died from miorphine poisoning, and in the 
other that the handwriting on the poison package 
was that of Roland B. Molineaux. Every lawyer 
appreciates what iittle progress towards a final deci- 
sion would have been made by the determination of 
these questions; yet, perhaps, no other cases can be 
selected in which the peculiar fact to which the 
expert testimony related was so contrciling an ele- 
ment in the final decision of the guilt or innocence 
of the accused. 

I prefer trial by jury in all its impaired vigor, and 
with all its crudities, to a trial by a court-martial, a 
legislative committee or a commissior. of experts. [ 
think justice will be donz by it more certainly and 
more expeditiously than by any of the proposed 
substitutes. I agree on this point with Mr. Wellman, 
who says: 

“In the vast majority of trials the modern 
juryman, and especially the modern city jury- 
man * * * comes as near being the model 
arbiter of fact as the most optimistic cham- 
pion of the trial by jury could desire.” (Art of 
Cross-ex. ) 

All of the proposed remedies, with the exception 
I have already noted, in some way or another en- 
croach on the province of the jury as the arbiter 


of the facts, and substitutes the judgment of some- 
one else, formed in some way, one knows not how, 
but not according to the recognized rules and 
methods of the law of evidence. It is for these 
reasons that one needs to go slow in radical efforts 
to root out so-called abuses in expert testimony. 


The more one reflects on the subject, however, the 
more persuaded does one become that most of 
the criticism 1s wrongly directed. It is based upon 
the fact that experts disagree, and thereby con- 
fuse the jury. But, as we have already pointed out, 
other witnesses disagree and thereby confuse juries; 
it is because persons and witnesses disagree that 
courts are established and trials of issue of fact by 
a jury are made necessary. Lord Mansfield once 
said: 

“As mathematical and absolute certainty is 
seldom to be attained in human affairs, reason 
and public utility require that judges and all 
mankind in forming their opinions of the truth 
of facts should be regulated by the superior 
probabil:ties on one side or the other.” 


In any litigation the probable truth is all that 
courts can hope to attain, whether with or without 
the aid of expert testimony. Absolute justice the 
courts do not profess to administer ;-they must and 
do rely upon human agencies, with all their limita- 
tions and imperfections, to arrive at the probable 
truth; and if expert testimony is more unsatisfactory 
than others, allowances must be made for the na- 
ture of the subject-matter and its inherent weak- 
ness, and accept it as less harmful to society than 
the failures of justice which would ensue without it. 

In conclusion, it may not be amiss to call atten- 
tion to the fact that its system of evidence has stood 
the test of time and experience better than any 
other department of the English law. The sub- 
stantive law itself has changed greatly in the past 
two centuries and is destined to change even more 
in the years that are to come. Methods of plead- 
ing have been entirely changed until the time-hon- 
ored system of common-law pleading has been 
abolished in England and all her colonies and re- 
mains in force in not more than five States of the 
Union. But in two hundred years there has been 
but one important or fundamental change made in 
the law of evidence, and that has consisted in 
removing disabilities on the competency of wit- 
nesses, in order that even the doubtful evidence 
of interested persons might not be kept from the 
jury. We are and have been living in a critical 
age, in an age in which every child born into the 
world has « question mark branded on his fore- 
head, and every institution must defend its life 
against. the attacks of the iconoclast; that in an 
age of this kind the English system of evidence 
has remained almost unchanged is a proof that it 
answers admirably the purpose for which it is 
designed. Of this system expert testimony is an 





integral part, and while it may often perform no 
office in a trial except to produce confusion, it is 
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still in all its aspects consonant with the principles 
upon which the system is established, and ought 
to be changed only for good and sufficient reasons. 
Crevecanp, O., 929 Garfield Building, Dec., 1904. 
-———— @-— — 


LAWYERS OF ANCIENT GREECE. 





The practice of law in the days and land of Solon, 
Plato, Demosthenes, Aristotle and Socrates included 
much that is interesting in the history of jurispru- 
dence. Education provided liberally for logic, phil- 
osophy, rhetoric and oratory, all of which help to 
make up a good lawyer. 

Students of Grecian history state that Greece had 
no institution corresponding to the modern bar. 
Parties to a suit were supposed at first to conduct 
their cases in person, but litigants were at liberty 
to consult friends or experts in the law. These 
legal men wrote out arguments for their patrons 
and the latter delivered them in court from memory 
Under this system the man of law did not limit his 
services to one side only, but, by preparing argu- 
ments for both parties, could earn two fees. 

In the course of time, however, the advocate was 
allowed to appear for the client, and in certain cases 
public prosecutors were appointed, whose fees were 
fixed by law. 

In the celebrated Areopagus Court at Athens, in 
which all high crimes were tried, parties urged their 
causes either personally or by their attorneys; but 
no ornaments of rhetoric, no attempts to move the 
passions were allowed. Among the Spartans every- 
one was forced to plead his own cause; no advo- 
cates were employed and eloquence was useless. 

With the multiplication of causes in the courts 
and enlargement of the political relations of 
Athens, the arts of eloquence came into much de- 
mand and the practice of employing others to ad- 
vise and conduct a case became more general. By 
degrees the custom arose for a party to open his 
case in a brief speech and then to ask permission 
of the court for his lawyer, who stood beside him, 
to finish the argument. So, also, if a defendant 
were disabled from any cause, the court allowed the 
advocate to speak in his stead. It is said that many 
of the existing speeches of the Attic orators were 
either never delivered at all by their authors, or 
were spoken only as a continuation of an argument 
opened by a litigant. Demosthenes commenced 
his career by thus writing speeches for others. 

There was no judge to preside. The arbiters 
were assemblies numbering from five hundred to 
fifteen hundred men, who were called dicasts, and 
they decided each case by ballot. These dicasts 
were judges and jurymen combined, and received 
for their services about nine cents apiece for each 
day’s work. Plato condemned some of the ver- 
dicts as the actions of a mob, instead of being acts 
of justice. 

While criminal charges seem to have been fre- 
quent, yet civil matters also commanded a share 








of attention and, as the wills of several Grecian 
philosophers have been preserved, it is presumable 
that disputes arose about the disposition of property 
and the like. 

Solon’s laws were very numerous and covered 
many minute affairs. He was frequently referred 
to for an interpretation of a law. He fled from 
from these difficulties by starting on a ten years’ 
traveling tour, having first secured the adoption of 
his laws for a hundred years. This presumably 
made increased business for the courts. 

Charondas, who: prepared the code of a Dorian 
colony in Italy, enacted that if any man proposed a 
new law he should enter the assembly with a halter 
around his neck, and if his proposed law was not 
adopted, he should be hung at once. Here was 
an effort to diminish litigation, but there is no record 
that it succeeded. 

The laws of Lycurgus were not written, and writ- 
ten laws were, in fact, forbidden. Here was an 
encouragement for disputes. 

In time, the influence of lawyers on the general 
administration of justice exercised a very important 
control, not only over the judicial tribunals, but also 
as a check to the injustice of proconsuls, and even 
to the despotism of the emperors themselves. The 
beneficial influence of the profession among the 
Greeks, however, was diminished by a singular 
state of affairs. While Greek was the language of 
the Eastern church, yet Latin was the language 
employed in legal affairs until after the sixth cen- 
tury. This added to the influence of the clergy 


_with the people, who advised with them in their 


own tongue. 

Concerning the Grecian lawyer’s compensation, 
theory and practice do not seem to have harmon- 
ized. In theory, the original idea was that a law- 
yer who appeared in court on behalf of a litigant 
should do so without a fee; but the theory seems 
to have been frequently followed by the breach of 
it. Many lawyers of Greece had large incomes 
from the practice of their profession. The public 
advocates, however,—those who appeared for a 
city or community, seem to have received their 
compensation chiefly in the honor of the office, as 
their fees were fixed by law at a drachma each for 
every case they managed. 

Harry SHELMIRE Hopper 

PHILADELPHIA, Pa. 


——_4—-—— 


THE RIGHTS OF A MESNE ATTACHING 
CREDITOR IN PROBATE PROCEEDINGS 
IN MASSACHUSETTS. 


The question as to whether a mesne attaching 
creditor of an heir-at-law has the right of appeal 
in probate proceedings was decided in Massachu- 
setts by the case of Smith v. Bradstreet (16 Pick. 
264). 

The question is, whether the appellant is a per- 
son entitled to appeal. The language of the statute 
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is very broad: “A person who is aggrieved by| statute was very broad, and a person is held by 
an order, sentence, decree or denial of a probate | law aggrieved whose rights and interests are neces- 


court, or judge of such court, may appeal” (Re- 
vised Laws, chap. 162, sec. 9). 

The language in reference to appeals from the 
probate court is different from that used in refer- 
ence to justices of the peace, police court and the 
superior court. In all of these cases it is provided 
that any “party” aggrieved may appeal, while in 
the probate court the right of appeal is given to 
a “person” aggrieved. This language includes a 
wider range of persons than those entitled to ap- 
peal in other courts. From the nature of the case 
it must be so, as in suits at law in the other courts 
there are well-defined parties, the plaintiff and the 
defendant, parties whose names appear as litigants 
on the record. It is not so in cases in the probate 
court. The proceedings are under other forms, 
and usually upon public notice to all persons who 
are interested (Farrar v. Parker, 3 Allen, 556). 

It might have been held that the right of appeal 
from a decree of the probate court attached only 
to those who would have been held to be legal par- 
ties to the suit, under proceedings at common law 
or in equity. But the rule has not been thus strictly 
limited. The case of Smith v. Bradstreet (16 Pick. 
264) went much further. 
been offered for probate, and the judge of probate 
had affirmed and established it. The effect of this 
decree was to defeat the operation of the statute 


law the real estate of the deceased. The appellant 
was an attaching creditor of the interests of oné 
of the heirs-at-law of the deceased. He was neither 
a legatee nor an heir-at-law. As a direct party to 
the question in issue before the probate court, he 
had no connection with the case; but, as he might 
eventually be affected, and lose the benefit of his 
attachment, if the will was established, it was held 
that he was entitled to take an appeal from the de- 
cree, as a person aggrieved thereby. Whether he 
would be injuriously affected by the decree, de- 
pended upon several contingencies. He had first 
to maintain his action, and obtain a judgment 
against the heirs-at-law. The judgment, when ob- 
tained, might be satisfied from various other 
sources. But, under the broad words of the stat- 
ute, the court held that he might take such appeal 
(Farrar v. Parker, supra). 

In Boynton v. Dyer (18 Pick. 1), an appeal was 
taken by the children of a “non compos,” then 
alive, from a decree of the probate court allowing 
his guardian’s account. The appellees were not le- 
gal parties. Their present legal rights were not 
affected by the decree. They had only a probable 
future interest that would be affected. 

The case of Smith v. Sherman (4 Cushing, 409) 
was an appeal from a decree appointing an admin- 
istrator. The appellant was an administrator of the 
estate of the deceased in the District of Columbia, 
but had no other interest in the estate in Massachu- 
setts. The court said that the language of the 


In that case, a will had} 








sarily affected by a decree. 

In Lewis v. Bolith (6 Gray, 137), in considering 
the question as to the rights of a person to appeal 
from the decree of a judge of probate, this test is 
put by the court: “Did the decree of the probate 
court conclude or in any way affect the right of 
the appellant?” In order to give a right of appeal 
from the judgment of a court it must appear that 
the party appealing has some pecuniary interest 
or some personal right, which is immediately or 
remotely affected, or concluded by the decree ap- 
pealed from. Thus the heirs presumptive of an in- 
sane person are entitled to appeal from a decree 
allowing an account of his guardian (Boynton v. 
Dyer, supra). 

Sureties on the bond of a deceased insolvent 
guardian may appeal from a decree settling the ac- 


| count of such guardian and fixing the amount due 


from his estate to that of his ward (Farrar v. Par- 
ker, supra). 

The creditor of a deceased person may appeal 
from the granting of administration (Stebbins v. 
Palmer, 1 Pick. 71). 

And a ward may appeal from a decree granting 
or refusing the guardianship over him (McDonald 
v. Morton, 1 Mass. 543). 

It is settled that the right is not confined to 


| those who would have been legal parties to the 
of distributions, giving to others than his heirs-at- | 


suit under proceedings at common law or in equity, 
but extends to others whose pecuniary interests are 
affected (Pierce v. Gould, 143 Mass. 235; Lee, ap- 
pellant, 18 Pick. 285; Lawless v. Regan, 128 Mass. 
593, and cases above cited). 

It was recently held in Massachusetts that the 
judgment creditors of a husband who had made an 
attachment of the husband’s courtesy after the wife’s 
death was a proper party to contest probate pro- 
ceedings notwithstanding the fact that the will con- 
tained a trust, which, if the will were established, 
put the curtesy beyond the reach of attachment 
(see Roach v. Fendel, opinion of Judge Loring, 
case No. 8446). 

Curtesy distinguished from dower. 

There is a radical difference between a right of 
dower and an estate by the curtesy. The latter 
takes effect as a freehold estate immediately on 
the death of the wife; on the other hand, dower 
is never in any sense an estate until assigned (2 
Minor’s Inst. 157, quoted in Malone v. Conn., 95 
Ky. 93). 

After the death of the wife, curtesy “ initiate” 
becomes curtesy “consummate.” The estate is 
then vested. It vests by operation of law (Wheeler 
v. Hotchkiss, 10 Conn. 225; Watson v. Watson, 13 
Conn. 83; Oldham v. Henderson, 5 Dana, Ky. 
254; Rice v. Hoffman, 35 Md. 344). 

And, as it is, said by Chief Justice Field in Hay- 
den v. Pierce (165 Mass. 363): ‘An estate by the 
curtesy is a freehold estate, although when the 
right of curtesy is in the separate real property 
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of a married woman, it is not a vested estate until 
it becomes consummate.” 

Although section 1 of chapter 153 of the Revised 
Laws makes no mention of the written consent of 
a husband to impair or destroy his right as tenant 
by the curtesy, it is nevertheless a fact that under 
the Revised Laws the will of a married woman 
devising her separate real estate cannot operate to 
a husband to impair or destroy his rights as tenant 
by the curtesy without his written consent (Silsby 
v. Bullock, 10 Allen, 94). 

Section 7 of chapter 153 of the Revised Laws ex- 
empts the property of a married woman from the 
debts of her husband, thus freeing his curtesy ini- 
tiate from liability for his debts. The case of Roach 
v. Fendel, cited supra, the will was executed with- 
out the consent of the husband, and immediately 
upon the death of the wife the estate to which he 
was entitled as tenant by the curtesy became vested 
by operation of law and without assignment and 
could be had upon election and claim within one 
year after the date of the approval of the bond of 
the executrix (Hayden v. Pierce, supra). 

In the case of Staples v. Brown (13 Allen, 65) 
the court distinguishes between curtesy initiate 
and curtesy consummate and holds that it is only 
while the curtesy is initiate that it is not liable to 
be seized on execution against him (see Mechanics’ 
Bank v. Williams, 17 Pick. 438; Gardner v. Hooper, 
3 Gray, 398). 

The statute (sec. 1, chap. 132 of the Revised 
Laws) is in substance and effect a modification ot 
the statute of descents. The words “shall * * * 
hold one-third of her land for his life” clearly 
shows that immediately upon the death of the wife, 
he becomes seized of an undivided third of her real 
estate, as tenant by the curtesy, and is a tenant in 
common with her heirs, by virtue of the unity of 
possession notwithstanding the sourqe and the 
duration of their titles (Sears v. Sears, 121. Mass. 
268). 

The interest of a widow who is entitled to dower 
which has not been assigned to her, and who is in 
occupation of the lands of her deceased husband, 
is liable to attachment as a vested interest and 
can be reached for the payment of her debts (Mc- 
Mahon v. Gray, 150 Mass. 289). 

An estate by the curtesy is a freehold estate, but 
since the passage of the Married Woman’s Act 
when the right of curtesy is in the separate real 
property of the married woman it is not a vested 
estate until it becomes consummate (Hayden v. 
Pierce, 165 Mass. 359; Staples v. Brown, 13 Allen, 
64; Silsby v. Bullock, 10 Allen, 94). 

An estate by the curtesy consummate partakes 
more of the character of an estate acquired by de- 
scent than of one acquired by purchase. Immedi- 
ately upon the death of the wife, the estate vests 
in the husband, and, like the heir, he cannot, by 
refusing to take it, cause it to remain in the wife, 
nor can he by disclaimer transfer it to others (Wat- 
son v. Watson, 13 Conn. 83; Withers v. Jenkins, 








14 S. C. 597; Reed v. Brown, 7 New Brunswick, 
168). P 

From a study of the above authorities I think 
it clear that a mesne attaching of one of the heirs- 
at-law is a proper party to be admitted as a con- 
testant in probate proceedings under the law of 
Massachusetts. 

JosepH M. SuLLivan. 
Of the Suffolk (Mass.) Bar. 


am aa sna 
TO A WELL-KNOWN SNOB. 





You, sir, are so unaccustomed to receive any 
marks of respect or attention, that I desire to 
assure you at the very outset that this letter is not 
intended to be a violation of the general rule. No 
doubt to be made much of would gratify your in- 
ordinate self-esteem, and, in the wisdom (?) of the 
vanity which is exclusively yours, place you on the 
much-coveted, but wholly undeserved, highway to 
fame and distinction. To do so, however, would be 
so totally incompatible with your nature, would be 
so utterly opposed to a reward for true merit, that 
the suggestion is its own full and complete answer. 
To recognize your snobbish instincts would involve 
the destruction of worthiness, the compromise of 
true dignity and the surrender of the mantle of 
truth. Do not, I pray you, do not delude yourself 
with the notion that such a monstrous innovation 
is contemplated. Nothing seems so just for you as 
supreme contempt. 

It is true that you can simulate enough. Your 
appearance of injured innocence and your assumption 
of great virtue might pass current among those 
who know you not. For there is no lack of 
effrontery on your part. Your audacity knows no 
shame. Even your duplicity is little less than crimi- 
nal. You forget, evidently, if, indeed, you ever cared 
to know, that appearance without principle is the 
method of hypocrites; that the mere pretender is 
the child of ignorance and deceit, and that assump- 
tion, in the absence of reasonable proof, is the 
twaddle of fools. 

The recent elections retired you -to private life. 
It was a disgrace that you were ever permitted to 
inflict your obnoxious presence upon a too patient 
public. It was worse that one, whose personal 
qualities are strictly of a minor nature, should have 
ever been withdrawn from the seclusion of private 
life. There is so little in your make-up to recom- 
mend you to the consideration of a democracy that 


the wonder is that you should have ever been thought: 


of as available for public preferment. So soon, 
however, as you allowed yourself to be weighed in 
the self-adjusting balance of individual endeavor 
you were found wanting. And failure, inglorious 
failure, quickly followed your campaign, accom- 


panied with irrefragable proof of your. incompetency.: 


It was your fault that led you to judge self-assur- 


ance and real merit 2s synonymous terms; that the 


sluggard was quite as worthy of recognition as the 
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painstaking toiler. And defeat, of course, was in- 
evitable. The odds were too many and too great 
against you. “Whatever aptitude for particular 
pursuits nature may donate to her favorite children, 
she conducts none but the laborious and the studious 
to distinction.” 

The price of success, of permanent and lasting 
success, is toil, constant, unremitting, never-ending 
toil. How, then, sir, could you expect success to 
accompany your efforts, having given up your early 
and best years to habits of indolence and reckless- 
ness, and having, in the vigor of a neglected man- 
hood, forgotten the virtue, and the value, and the 
dignity of labor. True, you deemed yourself great, 
but proved yourself small. The boastful and self- 
conceited spirits always swell up unduly. 

Your life, sir, has been useful only as it has been 
able to impress the important lesson on your fel- 
lows that labor and indolence, wisdom and folly, 
modesty and rank audacity have, and must have, 
their just compensations; that whatever the claim 
may be, each individual man and effort will ulti- 
mately have a proper place and recognition. 

To you, personally, I see nothing that gives hope 
for amendment or improvement. You have followed 
the beaten paths of evil associations, of low and 
vicious influences, of dark and wicked lives, too long 
and too intimately to give a single sign, however 
feeble, for such a hope. And your snobbery is 
steadily growing. It daily becomes more disgust- 
ing and unbearable. It has no reserve. It knows 
no modesty. It hesitates at nothing. You have ex- 
hausted the patience of your acquaintances. You 
have lost the respect of those, who, from time to 
time, have listened to idle twaddle. Your utter 
disregard of the social rights and privileges of 
others has induced respectable society to ostracise 
you. Beyond the ken of your “set” there is the 
flickering possibility of what you might have been. 
Your ill-conceived plans and your worse-spent career 
presents a distinct warning to others, and emphasizes 
the fact that we cannot, and ought not to, reap 
better than we have sown. 

DEANE Mowry. 
——-—o—- 


TRIAL’ BY JURY. 





Professor Isaac Franklin Russell, LL.D., of the 
New York University Law School, delivered an ad- 
‘dress before the Men’s Club of the Central Presby- 
terian Church, New York, on Saturday, December 
31, 1904, on “Trial by Jury.” Dr. Russell was 
greeted by a large audience and spoke, in substance, 
as follows: 

“Trial by jury, as we know it, is, doubtless, of 
Anglo-Saxon origin, although zealous civilians find 
it in embryo under early Roman law, where ques- 
tions of fact were determined by judices, so-called, 
who were more akin to our jurors than to our 
judges. The jury system flourishes only under 
the free constitutions of self-governing peoples. 
Kings have been found guilty and condemned, not 


XUM 





by their equals, but by their masters in the supreme 
hour of national revolution. Lords of parliament 
in England may be judged only by their peers of 
the gilded chamber, though the recent trial of an 
English earl for bigamy by the upper house marks, 
perhaps, the vanishing point of a practice which 
has nothing but antiquity to commend it. 

“The mystic twelve is simply a full and rhythmic 
figure, without historical suggestion in the number 
of the tribes of Israel or the apostles of Gospel 
story and tradition. The requirement of unanimity, 
though defended by the greatest men of our day, 
shows signs of disappearance in several western 
States where verdicts may be rendered by nine 
voices out of twelve. Unanimity in public law and 
administration is demanded only of jurors and never 
of courts or legislatures. It is a survival, perhaps, 
of wager of law and the system of compurgation 
which rested entirely on the voluntary oaths of free- 
men and gave its name to this species of trial. It 
has never prevailed in Scotland. The Constitution of 
New York provides that trial by jury, as it has 
existed at common law, shall remain forever in- 
violate; and the legislature is thus without power 
to abolish it. 


“It is not fair to charge trial by jury with the 
law’s delays, the congested calendars, the weary 
waiting on appeals and the vicious machinery of our 
procedure under the Code. 

“For the successful working of the jury system 
a man of high character and sound learning is 
needed on the bench. Only four States now main- 
tain the system of an appointed judiciary. We 
elect our judges on the principle that it is safe to 
trust the people. Most of them become good judges 
in less than fourteen years, the period of judicial 
service in the Supreme Court. The scandals of the 
elective system are the political assessments levied 
on candidates by party bosses, and the disposition 
of partisans to reward party fealty rather than 
forensic achievement with judicial place with all 
its power and patronage. Too great power cannot 
be given to the trial judge; he should practically 
have control of the proceedings, so that in the vast 
majority of cases the jury’s verdict should be the 
judge’s verdict communicated consciously, but law- 
fully, to them. In England, where judges are ap- 
pointed by the lord chancellor and are taken from 
the front rank of the bar, this is conspicuously so, 
as, for instance, in the Tichbourne case tried by 
Chief Justice Cockburn, and the case of the Jame- 
son raid, tried by Lord Russell of Killowen. 

“Trial lawyers, familiar through constant prac- 
tice with the actual conduct of cases in court 
animated by the dear delight of battle and re- 
strained by a conscientious regard for the rules 
of the game, are a necessary adjunct to trial by 
jury. Reversals by appellate tribunals are not in- 
frequent where counsel have transcended the just 
limits of debate in summing up. The most dis- 
tinguished .men at the bar of this city have received 
such judicial rebuke within the last few years. And 
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jurors must be had, selected from citizens the most 
approved for intelligence, fairness and integrity, 
who will regard such service with pride as a partici- 
pation in the work of distributive justice, and will 
scorn to evade jury duty by a false or trivial 
excuse. 

“Trial by jury is still in course of evolution. The 
new rules of evidence, allowing the plaintiff and 
defendant, with other interested parties, and the 
prisoner accused of crime, to go on the stand to 
testify have wrought great changes in legal pro- 
cedure. ‘Due process of law,’ guaranteed by our 
Constitutions, does not demand trial by jury. 
Police courts pronounce summary convictions for 
petty offences without a jury, and courts of equity 
and of maritime and admiralty jurisdiction submit 
questions of fact, as well as of law, directly to the 
judge. Even courts of common law have authority 
to grant new trials and to set aside verdicts as 
against the weight of evidence. But in criminal 
procedure a man may not twice be put in jeopardy 
for the same offence. 

“Present tendencies among men of commerce 
are unmistakably towards boards of arbitration, 
composed of skilful specialists in wholesome dread 
of juries. But the abolition of trial by jury is now 
nowhere seriously advocated. No adequate substi- 
tute for it has ever been proposed. The people at 
large are educated by the system, are flattered by it 
and vote to sustain it as the very Palladium of our 
liberties, the most cherished of our free institutions, 
and the noblest invention for the administration 
of justice ever devised by the wit of man.” 


—_——_4——- 
THE IDEAL PRESIDENT. 





By D. F. Hannican, LL. D. 





So important are the duties and so great is the 
responsibility of the President of the United States 
that the selection of a suitable person to fill this high 
position is exceedingly difficult for even the most 
enlightened electorate. The voters of the country 
have, by a very large majority, decided that they have 
confidence in President Roosevelt ; but it by no means 
follows that he is the ideal President. He certainly 
possesses some admirable qualities — courage, energy, 
and the ambition which makes a man anxious to 
confront and conquer all obstacles. That he lacks — 
or appears to lack —some other qualities which are 
needed in the President of the world’s greatest 
Republic can scarcely be denied by even his most 
enthusiastic admirers. 

Let us try to conceive what manner of man the 
ideal President should be, filling in the picture, so to 
speak, by taking the characteristic traits. of the 
greatest men who have occupied this distinguished 
office. 

The first President of the United States was 
Washington. He was, in the best sense of that much 
misused word, a patriot. He has been very rightly 








called the “ Father of his Country,” and the single 
purpose of his life was to promote the welfare of 
the entire population of the Republic, which, by his 
bravery and earnestness, he helped to create. But 
was he the ideal President? With some trepidation 
I venture to answer in the negative. The statesman- 
ship of Hamilton was needed to give direction and 
practical effect to the good intentions of Washington. 

In Jefferson we have a different type of man—a 
keen, comprehensive thinker, a trained politician, and 
what may be described most properly as a constitu- 
tion builder. Opinions may differ as to the character 
of Jefferson, and I am aware that President Roose- 
velt has endeavored to show that he was not a great 
‘statesman. Nevertheless, we cannot ignore what 
Jefferson achieved. To him we owe the Louisiana 
Purchase, and from his time we may date the com- 
mencement of that great material prosperity which 
has made the United States conspicuous among the 
nations of the earth. 

What were Jefferson’s peculiar gifts? Penetration, 
sagacity, broad-minded tolerance, a true grasp of 
international problems, and the power of weighing 
all political issues thoroughly before committing 
himself to any definite policy. The latter quality 
seems to President Roosevelt timidity; but this is 
just what the head of the American Republic most 
needs — that caution, that profound prudence, which 
to sanguine and ill-disciplined minds seems only a 
sort of cowardice. Jefferson reproached himself, in 
a measure, for having negotiated the Louisiana Pur- 
chase with Napoleon Bonaparte; but he saw the 
necessity for enlarging the boundaries of the country, 
and accordingly he adopted a policy of expansion 
for the time being because it was only the legitimate 
and natural expansion of the nation. But the key- 
note of Jefferson’s character as a statesman was a 
love of non-interference —a deep regard not merely 
for individual freedom but for the rights of other 
countries as well as his own. It would be idle to 
contend that all the Presidents of the United States 
possessed statesmanship of the same rare description 
as Jefferson; and, indeed, it would be blind fatuity 
to maintain that they were all men of exceptional 
ability. Monroe has won some distinction as the 
author of the “Monroe Doctrine,” but he certainly 
cannot get the credit of really originating it, though 
he promulgated it in his capacity as President. 

The men whose names stand out most prominently 
beside 
Abraham Lincoln and Grover Cleveland. Jackson 
made many mistakes, but he had the great redeeming 
virtue of sincerity. He hated all institutions that 
seemed to impede the progress of the people, and 
so we may explain, if we do not wholly excuse, his 
action with regard to the United States Bank. 

To Lincoln we must pay a high tribute of admira- 
tion. He piloted the ship of State through the 
terrible Civil War, which nearly rent the country in 
twain. Still, he was not quite faultless. It was 


necessary to save the Union, but it was scarcely 
correct to contend that a seceding State was guilty of 


that of Jefferson are Andrew Jackson, 
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rebellion. The questions raised by the Civil War, | convicted. The position of the President is mani- 


though they have been materially settled -by the | 


festly not one which can be occupied satisfactorily by 


sword, still puzzle statesmen who prize constitu-|a man of mediocre ability. The ideal President of 


tionality more than success. 

Of ex-President Cleveland I do not care to speak 
here, for he is still living. But I am sure that the 
historian of the future will place him among our 
greatest statesmen. He exhibited strength of will 
and rare sagacity during his two administrations. 
In dealing with the troubles caused by a financial 
crisis he may not have been wholly successful, but we 
must take into account the stormy character of the 
voyage if we want to estimate rightly the ability of 
our captaén. 

What is the essential quality without which an 
American President is inefficient? I think the very 
nature of the President’s functions indicate that this 
quality is the insight which enables a man to decide 
quickly and accurately what is best for the interests 
of the country. 

Take the definition of the President’s office from 
the words of the Constitution: “The executive 
power” is vested in him. (Article II, section 1.) 
He must be a natural-born citizen of the United 
States, and thirty-five years of age. He must have 
been fourteen years a resident of the country. He 
must swear to execute his office faithfully and to 
defend the Constitution of the United States. He 
is the commander-in-chief of the army and navy 
of the United States and of the several States when 
called into the actual service of the United States. 
He has the power to grant reprieves and pardons for 
all offenses against the United States except in cases 
of impeachment. He is empowered to fill all vacan- 
cies that may happen during the recess of the Senate 
by granting commissions which shall expire at the 
end of the next session. He is directed to give in- 
formation to Congress, from time to time, of the 
state of the Union, and to recommend to their con- 
sideration such measures as he shall judge necessary 
and expedient. On extraordinary occasions he may 
convene both houses, or either of them, and in case 
of disagreement between them, he may adjourn them 
until such time as he thinks proper. He is to receive 
ambassadors and “other public ministers.” He is to 
“take care that the laws are faithfully executed, 


and to commission all officers of the United States.” | 


Such are his duties and powers as defined by 
article II of the Constitution. It is plain that he has 
a large discretion, and that his extraordinary privi- 
leges may tempt him to play the part of a dictator. 
When he yields to such a temptation his evil day 
has come. 

The Constitution, wisely protecting the people 
from the danger of despotism, has provided that the 
President, as well as the Vice-President, and all 
other officers of the United States “shall be re- 
moved from office on impeachment for and convic- 
tion of treason, bribery or other high crimes and 
misdemeanors.” 

Happily, only one President of the United States 
was impeached — Andrew Johnson — and he was not 





the United States should be, first of all, a man of 
great experience and one endowed with wide knowl- 
edge of human nature. He should, indeed, be able 
to look into the souls of men, and his selections for 
public offices should be based on ‘solid and well- 
balanced judgment. He should be a conscientious 
respecter of the laws. and he should be himself the 
very type of a law-abiding citizen. He should not 
only understand international questions, but should 
take care to avoid all complications which may 
threaten the security or stability of the United 
States. To give full liberty to all should be the 
darling object of his life. When such a President 
is found, four years is too short a time for the 
exercise of his great functions. If the period were 
extended to six it would be all the better for the 
country. For that reason, I would, for one, be in 
favor of an amendment of the Constitution length- 
ening the presidential term. 

But it is hard to find the ideal President. 
the ideal realized in the case of Jefferson? 

Some may ‘say it was not, but if Jefferson cannot 
be called an ideal President, what shall we say of 
the others? 
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EXHIBITION OF FIREWORKS MAY BE 
FOUND TO CONSTITUTE A NUISANCE. 





LraBiLity oF City ror DAMAGES FoR INJURIES WHERE 
OrpinaNce Hap Been SUSPENDED. 





Court or APPEALS. 
Decided December 13, 1904. 





Satomon Lanpau, as Administrator of the Goods, 
Chattels and Credits of Grorce Lanpau, De- 
ceased, Appellant, v. Tue’ Crry or New York, 
Respondent. 


An extensive exhibition of fireworks in a thor- 
oughfare of a great city may be found, as matter 
of fact, to constitute a nuisance, and if the city 
licensed or permitted the exhibition, it may be held 
liable for the consequences of an injury resulting 
therefrom. 

The resolution passed by the aldermen and ap- 
proved by the mayor of the city of New York in 
October, 1902, to the effect that the ordinances pro- 
hibiting the discharge of fireworks in the city 
during that campaign were suspended, so far 
as they applied to political parades, subject to sich 
restrictions and safeguards as the police department 
might determine necessary, amounted to a license 
or permit to discharge fireworks in the city streets. 
While the board of aldermen could not legalize a 
nuisance, yet, inasmuch as the use of fireworks was, 
under the charter, a subject to be regulated by 
ordinance, their action in inviting or permitting the 
display rendered the city liable if it resulted in a 
nuisance. 
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Appeal from a judgment of the Appellate Division 
of the Supreme Court in the First Judicial Depart- 
ment affirming a judgment entered upon a nonsuit. 


Charles Steckler for appellant; Theodore Connoly 
for respondent. 


Vann, J.— The question presented by this appeal 
involves the liability of the defendant for an explo- 
sion of fireworks, which occurred on Madison ave- 
nue, adjoining Madison Square, on the evening of 
election day, November 4, 1902, whereby eighteen 
persons were killed, including the plaintiff’s intes- 
tate, and about 200 injured. 

The board of aldermen of the city of New York 
have power to “prevent encroachments upon and 
obstruction to the streets, and to authorize and re- 
quire their removal by the proper officers.” They 
“shall not. have power,” as the charter expressly 
provides, “to authorize the placing or continuing 
of any encroachment or obstruction upon any street 
or sidewalk, except the temporary occupation thereof 
during the erection or repairing of a building on a 
lot opposite the same” (Revised Charter, Laws 
1901, chap. 446, sec. 50). They are authorized to 
pass ordinances for various purposes, and, among 
others, “in relation to the use of guns, pistols, 
firearms, firecrackers, fireworks and detonating 
works of all descriptions” (Id. sec. 49). Pursuant 
to this authority sections 718 and 719 of the revised 
ordinances were passed, which provide, in substance, 
that no person shall fire, discharge or set off fire- 
works of any description within the limits of the 
city, under a penalty named for each violation. 


In October 1902, while these ordinances were in 
force, the board of aldermen adopted, and on the 
twenty-seventh of the same month the mayor ap- 
proved, the following resolution: “ Resolved, That 
the ordinances relating to the discharge of fireworks 
in the city of New York be, and the same are hereby, 
suspended so far as they may apply to meetings 
and parades of political parties or associations dur- 
ing the campaign of 1902; such suspension, however, 
to continue only until November 10, 1902, and be 
subject to such restrictions and safeguards as. the 
police department may determine as necessary.” 

On the 27th of October, 1902, a copy of this reso- 
lution was sent by the city clerk to the police com- 
missioner and by him to all precincts and squads 
of the police department throughout the city, with 
a notice, officially signed, stating that “the follow- 
ing copy of a resolution of the board of aldermen 
is transmitted to you for your information and 
guidance.” 

The National Association of Democratic Clubs, 
a political organization, had a parade on the evening 
of November 4, 1902, and its officers arranged to 
have a display of fireworks on Madison avenue, be- 
tween Twenty-third and Twenty-fifth streets, in 
connection therewith. Madison avenue at this point 
is a wide street, bounded on the west by Madison 
square, a park of seven acres, where, as well as in 
the adjoining streets, 75,000 people assembled to 








receive the election returns and witness the parade. 
They stood closely crowded in the park and on 
both sides of Madison avenue. The fireworks, con- 
sisting of mortars, bombs, rockets and the like, 
were arranged in six parallel rows in the middle and 
on the west side of the avenue, commencing about 
twelve feet from the curb. A police sergeant testi- 
fied that they filled the middle of Madison avenue, 
from Twenty-fourth to Twenty-fifth street. The 
bombs were fired from mortars made of steel tubing 
and were of a kind that had been frequently used 
before, without serious results, so far as appeared. 
The fireworks were placed in the street in the 
presence of the police, who had been assigned to 
duty in the locality to the number of several hun- 
dred, owing to the large crowd that was expected. 
While they did not superintend the arrangement 
of the fireworks in the street, they made no attempt 
to prevent it owing to the resolution of the hoard 
of aldermen. 

Between nine and ten o'clock in the evening, as 
the parade was approaching Madison square, where 
thousands of people had assembled, some of the fire- 
works exploded from a cause not disclosed by the 
evidence, and the plaintiff’s intestate, a young man, 
about nineteen years of age, was killed. This 
action was brought by the administrator of his es- 
tate to recover the damages caused by his death, 
and the complaint is adapted to the theory of either 
negligence or nuisance. When first tried there was 
a verdict for the plaintiff, but the judgment was 
reversed on appeal by the Appellate Division (90 
App. Div..50). Upon the second trial the plaintiff 
was nonsuited and the Appellate Division affirmed 
by a divided vote, whereupon the plaintiff appealed 
to this court. 


The law upon the subject of municipal liability 
for an explosion of fireworks in a public street 
varies radically. in different jurisdictions, owing 
possibly to the presence or absence of large cities 
therein. In certain States the city is held not liable 
even when express permission is given by the com- 
mon council, or pursuant to its authority (Hill v. 
Board of Aidermen, 72 N. C. 55; Fifield v. Com- 
mon Council, 24 L. R. A. [Ariz.], 430). 

The law in our own State was established the 
other way by a decision of this court, made upon 
careful consideration, after full argument by dis- 
tinguished counsel, who cited the pertinent authori- 
ties from all the States (Speir v. City of Brooklyn, 
139 N. Y. 6). 

In that case it appeared that an ordinance of the 
common council of the city of Brooklyn, after pro- 
hibiting the discharge of fireworks within the city 
limits, provided that it should not extend “to any 
fireworks exhibited by order of the common council, 
or by any exhibitor who shall be authorized by a 
permit from the mayor to exhibit the same for pub- 
lic amusement.” There was a display of fireworks 


of considerable magnitude at the junction of two 
narrow streets completely built upon, which was 
managed by private persons, under a permit ob- 
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tained from the mayor, and it resulted in the de- 
struction of the plaintiff’s house by fire. Under 
these circumstances, “in view of the place, the 
danger involved and the occasion,” it was held that 
“the transaction was an unreasonable, unwarranted 
and unlawful use of the streets, exposing persons 
and property to injury, and was properly found to 
constitute a public nuisance.” It was further held 
that, as the permit was, in fact, authorized by an 
ordinance of the common council regulating a matter 
within its jurisdiction, the city was liable, although 
the particular act authorized was unlawful. So it 
was -decided in another case that a municipal cor- 
poration is liable for the consequences of an unlawful 
use of its streets, sanctioned by its permit (Cohen 
v. Mayor, etc., of New York, 113 N. Y. 532). The 
only effect of such a permit is to make the city liable 
jointly with the licensee (Stoddard v. Village of 
Saratoga Springs, 127 N. Y. 261; Arthur v. City of 
Cohoes, 56 Hun, 36, 134 N. Y., 580). 

While a municipal corporation is not liable for the 
failure to pass ordinances prohibiting the discharge 
of fireworks in the public streets, it is bound to exer- 
cise due care to keep its streets in a safe condition, 
and is liable for permitting dangerous obstructions 
If an ordinance is passed in 
relation to the subject and it is not enforced, or is 
subsequently repealed, there is no liability for the 
repeal, or for the mere failure to enforce, but still 
the duty remains as to obstructions and nuisances 
That duty never ceases, and it cannot be avoided by 
the passing of ordinances or the failure to pass 
them. i 

There is a distinction, well recognized by law, 
between the discharge of fireworks upon private 
property and in a public highway. There is also a 
distinction in this regard between highways depend- 
ing on their location, the extent of the traffic upon 
them and the danger involved in case of accident. 
Fireworks in certain streets may or may not be a 
nuisance, according to the circumstances, which 
usually present a question of fact. In the case now 
before us we have to do with a crowded street, 
near the center of the largest city on the continent, 
“where any misadventure in managing the discharge 
would be likely to result in injury to persons or 
property.” 

Fireworks exhibited on an extensive scale in a 
great thoroughfare, in the midst of a large city, 
where a vast multitude of people is assembled, if not 
a nuisance as matter of law, may properly be found 
such as matter of fact. This was so adjudged in the 
Speir case, which is controlling in principle. While 
such displays are sometimes tolerated, they are not 
authorized? and whoever is responsible for them 
must run the risk of liability for the consequences, 
so far as they result in injury to person or prop- 
erty (Conklin v. Thompson, 29 Barb 218; Jeune v. 
Sutton, 43 N. J. Law, 257; Little v. City of Madison, 
42 Wis: €43). ’ 

If the resolution of the board of aldermen was, 
in substance and effect, a license, or permit, which 





led to the exhibition in question, the city is liable 
for consenting in advance to the existence of a 
nuisance in ‘its streets, provided a jury finds the 
facts as stated. The question of liability turns 
primarily on the meaning of the resolution, which is 
claimed by the plaintiff to be a license, and bj the 
defendant a repeal. 

The resolution contemplates the display of fire- 
works in the streets, for it applies to the parades 
of political parties, which must take place in the 
streets, for they cannot be held anywhere else. 
The ordinances were not repealed, either in form 
or substance. The word “repeal” does not occur 
in the resolution, and the ordinances remain in 
force as to all persons and organizations, except 
political parties and associations when holding meet- 
ings or having parades. When the ordinances and 
the resolution are read together, as they must be 
in order to get at the meaning and intent, there is 
an absolute prohibition, with a suspension thereof, 
as to certain associations for a limited period only. 
It did not apply to all persons, but to a comparatively 
small number, and it was not for all time, but for 
about two weeks. If the suspension had been per- 
manent and had applied to all persons, it might be 
held a repeal. It was not permanent, however, but 
was to continue only during the political campaign 
then in progress, and not beyond the early date 
named. It was neither total nor universal, but was 
in the nature of a substitute for a series of special - 
permits to political parties until after election. 
While it was called a suspension, it had the effect 
of a permit. The limitation as to time and persons 
shows its real nature, for a repeal is not confined 
to certain individuals during a single fortnight. It 
was affirmative and permissive in character, because 
it allowed the classes named to do the prohibited 
acts for a limited period. The apparent intent was 
to grant a permit. but avoid the appearance and 
responsibility. The actual intent may properly be 
gathered from the natural and expected effect of 
the action of the aldermen, which was tantamount 
to an invitation to do what was done. Their reso- 
lution was adopted to that end, and, as we think, 
was adopted for that purpose. No purpose for pass- 
ing it is suggested, other than to permit those 
conducting parades to set off fireworks during that 
particular campaign. The use of the word “sus- 
pended ” was an adroit conception, but it is at war 
with every other word in the resolution, and should 
be construed accordingly. Mere form is not ma- 
terial, for the real meaning, as gathered from the 
entire resolution, must control. The subject of the 
resolution was the display of fireworks in public 
streets, which had previously been prohibited, but 
was thenceforth permitted as to a limited number 
of persons for a limited period of time. No other 
intention than the one suggested can reasonably be 
imputed to the aldermen, when their action is con- 
sidered in connection with the circumstances exist- 
ing at the time it was taken. The suspension as 
limited is practically a license, because it is per- 
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sonal- and temporary. While the persons are not 
named, they are plainly designated; and, although 
the places are not specified, all the streets of the 
city are opened to fireworks in connection with 
parades. The resolution virtually authorized cer- 
tain associations to discharge fireworks, with no 
restriction as to the kind, during the political cam- 
paign, then near its close, but not after the tenth 
of November, which shows that what was, in fact, 
done was in contemplation. That is the natural 
interpretation of the resolution, and that is the way 
it was interpreted by’ the police and by the political 
club to which the fireworks belonged. As was said 
in the Speir case, “when given and communicated 
to the police it was understood as preventing any 
police interference with the act permitted, and it had 
that effect.” If the aldermen did not mean this, 
what did they mean? What other reason was there 
for passing the resolution? What was to be ac- 
complished by it, unless it authorized political parties 
to discharge fireworks during the campaign? Why 
was the suspension made “subject to such restric- 
tions and safeguards as the police department” 
should regard as necessary? This precaution throws 
light on the intention. Displays of fireworks were 
expected as the result of the resolution, and hence 
they were placed under police regulation. They were 
expected, because the resolution as interpreted by 
the aldermen themselves permitted such displays; 
for, clearly, they could not be had without per- 
mission, as it would be the duty of the police to 
prevent them. 

As the purpose of the resolution was personal 
and temporary and it was made subject to the re- 
strictions and ‘safeguards of the police department, 
we think it was a permit, and was intended as a 
permit. While permission did not make the display 
lawful, for the aldermen could not legalize a nuis- 
ance, it invited and led to it, as the jury could have 
found. Although the action of the board in granting 
the permit was beyond their powers, still it bound 
the city, because it rélated to the subject of fire- 
works, which was within their jurisdiction. They 
consented to the creation of a nuisance in the streets 
and thus placed the city under the same liability as 
if they had erected the nuisance themselves. They 
had no more right to authorize or permit a nuisance 
than to create one, but, if they do either, they make 
the city liable for the damages directly caused by 
their action. 

The nonsuit was improperly granted, as a case 
was made for the jury. The judgments below 
should be reversed and a new trial ordered, with 
costs to abide the event. 


Cutten, Ch. J.; Gray, Bartcetr and Haircut, JJ., 
concur; O’Brien, J., dissents; WERNER, J., absent. 


Judgments reversed, etc. 
a ae 


The right to declare a contract made on Sunday 
void because opposed to public policy is denied, in 
Rodman v. Robinson ([N. C.], 65 L. R. A. 682). 








CASES OF INTEREST. 





Laws Restricting Hours of Labor—Kansas Law.— 
This enactment provided that it should be a misde- 
meanor for zny official or contractor, with or on ac- 
count of the State, county, or city, to require more 
than eight hours as a day’s work from employes, or 
to pay less than the current rate of wages for such 
eight-hour day. In the case of Atkin v. State of 
Kansas (24 Sup. Ct. Repr. 124), the constitutionality 
of the law was attacked upor the ground that :: 
abridged the liberty of contract as guaranteed ‘y 
the fourteenth amendment to the federal Constitu- 
tion. The Supreme Court points out, however, that 
the act does not affect in any way the contractual 
relations of private employers and employes, as the 
work to which the statute applies is of a public, and 
not of a private character. While the enactment of 
the statute may show that the State intended to give 
its sanction to an eight-hour day, such intention 
merely dces not affect the constitutionality of the 
act. It cannot be deemed a part of the liberty of 
any contractor that he be allowed to do public work 
in any mode which he may choose to adopt, nor is 
any empioye entitled, as a part of his liberty, to 
periorm labor for the State against its wishes. If 
such an enactment is mischievous in its tendencies, 
the court states that the responsibility therefor rests 
upon the legislature, and not upon the courts. 


Same — New York Law.— The New York act, 
prescribing the maximum number of hours during 
which persons employed in bakery or confectionery 
establishments may work per week, is declared by 
the Court of Appeals in the case of People v. 
Lochner (69 N. E. Repr. 373), to be a constitutional 
exercise of the police power. The points raised were 
that this law was a violation of the fourteenth 
amendment to the federal Constitution, and also of 
the corresponding sections of the New York Con- 
stitution, in that it abridged the privileges of citizens. 
There were five opinions handed down in the case, 
and the statute was upheld by a divided court. The 
principal majority opinion is written by the chief 
justice, in which he very carefully reviews the deci- 
sions of the federal and other courts upon the ques- 
tion as to the length to which courts may go in 
upholding enactments relating to the preservation of 
the public health. In one of the concurring opinions 
it is pointed out that the mere fact that the pro- 
vision in question has been incorporated in the 
Labor Law does not preclude the court from treating 
it as a provision in regard to the public health. In 
one of the dissenting opinions it is suggested, in 
reply to an authority which was cited to* the effect 
that bakers and confectioners who, during working 
hours, constantly breathe air filled with powder, re- 
sulting from the grinding of sugar into the finest 
dust, have a tendency to consumption, etc., that the 
bread, pies, cakes and other commodities so pro- 
duced are more calculated to cause dyspepsia in the 
consumer than consumption in the manufacturer. 
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The country miller of fifty years ago, who passed a 
long and happy life amid the hum of machinery and 
the grinding process of the upper and nether stone, 
little dreamed of a coming day when the legislature 
would rescue his successor from the appalling dan- 
gers of the life he led until old age summoned him 
to retire. 


Same — Nevada Law.— The Nevada act regulates 
the number of hours per day which men employed in 
underground mines and smelters shall be permitted 
to work. The constitutionality of the act was ques- 
tioned on the ground that it violated the provision 
of the State Constitution guaranteeing to citizens the 
right to acquire and possess property, and the four- 
teenth amendment to the federal Constitution, pro- 
hibiting the abridgment of the privileges and immu- 
nities of citizens of the United States and the denial 
of the equal protecton of the law. In the case en- 
titled In re Boyce (75 Pac. Rep. 1), the court up- 
holds the legislation as being within the general 
police power of the State, in that it is a law for the 
promotion of health, safety, and the welfare of the 
people. The court states that it cannot be denied 
that employment in the places named is unhealthful, 
that the men contract rheumatism and miner’s con- 
sumption, and that they become leaden from the 
fumes in the smelters. Upon the question of police 
power the court says that the people, through the 
legislature, have supreme power in all matters of 
government where not prohibited by constitutional 
limitations, and that the powers of State government. 
unlike those of the federal government, embrace all 
which are not expressly forbidden. The court fur- 
ther adds that questions relating to the wisdom, 
policy, and expediency of such statutes are for the 
legislature, and not for the courts, to determine. 


Porto Rican Not an Alien— The Supreme Court 
of the United States makes an additional ruling upon 
the status of the inhabitants of Porto Rico in the 
case of Gonzales v. Williams (24 Sup. Ct. Rep. 177), 
in which it holds that a native of Porto Rico who 
was an inhabitant of that island at the time of its 
cession to the United States is not an alien immi- 
grant within the meaning of the immigration act of 
1891. The chief justice states that it is not neces- 
sary for the court to go into the question of 
whether the cession of Porto Rico accomplished 
the naturalization of its people, or whether a citi- 
zen of Porto Rico, under the act of congress cre- 
ating a civil government for that island, is neces- 
sarily a citizen of the United States. The question 
before the court is not one of citizenship, but 
rather one of alienage. The court states that it 
seems clear that the immigration act relates to 
persons owing allegiance to a foreign government 
and citizens or subjects .thereof, and that citizens 
of Porto Rico, whose permanent allegiance is due 
to the United States, who live within the peace of 
the domain of the United States, the organic law 
of whose domicile was enacted by the United 


support the Constitution of the United States, are 
not aliens, and upon their arrival at our ports are 
not alien immigrants. The court further points 
out that, instead of the immigration laws operating 
externally and adversely to the citizens of Porto 
Rico, these laws are in force and effect in that 
island. 


Annulment of Incestuous Marriage.— The Su- 
preme Court of Appeals of West Virginia, in the 
case of Martin v. Martin (46 Southeastern Reporter, 
120), considers the petition for an annulment of a 
marriage consummated under the following circum- 
stances: The parties sustained to each other the 
relationship of nephew and aunt, and were mar- 
ried in the State of Pennsylvania, where they had 
gone from West Virginia, in order to evade the 
laws of the latter State. They returned to West 
Virginia immediately, and had resided there for 
eighteen years. The suit is contested on the 
ground that a court of equity ought not to enter- 
tain a litigant who makes his own iniquity the 
sole ground for the decree asked for. The court 
holds, however, that, while equity should not en- 
tertain persons with unclean hands, yet there are 
just exceptions to this rule; adding that, while the 
parties’ hands in this instance may be unclean, it 
is the duty of equity to permit them to clean them 
when it can do so, and that the unlawful relation 
should be annulled, and the transgressors be al- 
lowed to go from before the public gaze as quickly 
as possible. In West Virginia such marriages are 
not void, but voidable. The court holds that it is 
its duty to grant the annulment asked for. 


Use of City Auditorium for Private Purposes.— 
In the case of Amusement Syndicate Co. v. City 
of Topeka (74 Pacific Reporter, 606), an action 
was brought by a private citizen to enjoin city 
officers from allowing the use of the city auditorium 
for private profit. The plaintiff was the owner of 
an opera house in Topeka, and maintained that 
the use of the auditorium in this way worked dam- 
age to his business. The Supreme Court of Kansas 
holds that such an action cannot be maintained by 
a private individual, although the plaintiff is a large 
taxpayer, and the alleged wrongful use of the audi- 
torium competes with his business. It is not 
enough that his damages are greater than those 
sustained by the general public, but they must be 
different in kind. 


Wrongful Discharge of Employe for Failure to 
Compromise Suit.— The Case of London Guaranty 
& Accident Co. v. Horn (69 Northeastern Re- 
porter, 526) was an action in trespass brought be- 
fore the Supreme Court of Illinois against an em- 
ployers’ assurance company for wrongfully procuring 
the plaintiff’s discharge because of his refusal to com- 
promise a suit against his employef because of in- 
juries which he had received. The assurance com- 
pany, with whom the employer. had a contract, made 





States and is enforced through officials sworn to 


offers to compromise with the employe, which were 
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rejected. After the employe was well he was re- 
employed, and, as he still refused to compromise 
the suit, the assurance company notified the em- 
ployer that unless he was discharged at once they 
would cancel the insurance. The plaintiff was then 
discharged. In holding that the assurance com- 
pany is liable in damages, the court carefully dis- 
tinguishes this case from cases in which trades 
unions and others had secured the discharge of 
workmen with whom the members of the union 
and other organizations could not work. The 
court states that no right of action for a dis- 
charge will lie unless in procuring the discharge 
some unlawful act is done. In this instance the 
unlawful act was the threat to immediately cancel 
the employer’s liability insurance when under the 
contract it was expressly stipulated that it could 
not be canceled except after five days’ notice. 


Shadowing by Private Detective—— The New 
York statutes provides that any person who shall, 
by any offensive or disorderly act or language, 
annoy or interfere with any person, “in any place,” 
etc., shall be deemed guilty of misdemeanor. The 
court holds, in the case of People v. St. Clair (86 
New York Supplement, 77), that where a private 
detective shadowed the complainant openly from 
place to place for several days, keeping him con- 
stantly in sight, and insisting in his surveillance 
after complainant observed him, and on one occa- 
sion pointed complainant out to several people, he 
was guilty of a violation of the act quoted above, 
prohibiting any person from annoying another in 
a public place. 


Release by Federal Court on Habeas Corpus of 
Prisoner Held by State Court—— The Circuit Court 
for the Sonthern District of West Virginia, in 
the case entitled In re Laing (127 Fed. Rep. 213) 
ordered the discharge of a United States deputy 
marshal who was being confined under an indict- 
ment by a State court. Since the case In re Neagle 
(135 U. S. 1, 10 Sup. Ct. Rep. 658) the action of 
the federal courts in reviewing these matters on 
writs of habeas corpus cannot be considered novel, 
but the particular facts in this case are of interest. 
Two attempts had been made by a deputy marshal 
to arrest strikers who had ignored and violated an 
injunction issued by the District Court. The mar- 
shal and his posse of eighty men were met by an 
armed force of over 200, and, after a number of the 
strikers had been killed and wounded, a large 
number were arrested. Indictments were afterwards 
returned against certain of the ringleaders, and the 
United States marshal, with a deputy, undertook 
to arrest Harless, the deceased. He had stated that 
he would never be taken alive, and did not intend 
to be arrested. The marshal secured the assistance 
of the petitioner and two others. Three of the 
party were stationed in the rear, while the marshal 
approached the house from the front and inquired 
for the deceased. As they anticipated, Harless fled 
by the back door, and when ordered to halt by the 








petitioner refused to do so, but flourished a pistol 
in a threatening manner. The petitioner and one 
of the deputies then fired and killed the deceased. 
They reported the facts to the State authorities, 
and were thereafter indicted for murder. The pe- 
titioner was one of the coal operators, and this fact 
may have led to a presumption of malice. The court 
holds, however, that the facts show no abuse of 
process, but a justifiable homicide, and releases the 
petitioner. 


Liability of City Officials for Indebtedness Con- 
tracted in Excess of Constitutional Limitation.—This 
question is raised in the case of Lough v. City of 
Estherville (98 N. W. Repr. 308). The Supreme 
Court of Iowa states that this question has never 
before been presented to them, and that they can find 
no cases holding that the mayor and the members of 
the council of a city may be held personally liable in 
damages because municipal indebtedness in excess 
of the constitutional limit has been contracted or 
permitted. Courts should interfere to prevent the 
violation of the Constitution in this respect, but the 
Iowa court 1s not prepared to adopt the suggestion 
that an action for damages may be resorted to, stating 
that it has always been the law that a public officer 
who acts either in a judicial or legislative capacity 
cannot be held to respond in damages on account of 
any act done by him in his official capacity. 


Prosecutions by the United States against Senator 
Dietrich of Nebraska. On January twenty-fourth 
last, United States Judge Van Devanter handed 
down opinions in these cases. In the first he held 
that the words “next session,” as used in Revised 
Statutes, section 1938 (U. S. Comp. St. 1901, p. 723), 
providing that the District Court may remit any 
indictment pending therein to the next session of the 
Circuit Court, are used so as to mean “ next sitting,” 
and not in the sense of “term” (126 Fed. Rep. 
659). The indictment charging that Senator Dietrich 
and Jacob Fisher did unlawfully conspire to commit 
an offense against the United States, in that Diet- 
rich agreed to take $1,300 from Fisher for procuring 
for Fisher the office of postmaster at Hastings, the 
court holds to be demurrable, in that the offense 
charged is a violation of Revised Statutes (sec. 1781 
[U. S. Comp. St. 1901, p. 1212]), making it unlawful 
for any member of congress to take any money or 
other valuable consideration for procuring any office 
from the government, and can, therefore, not be 
made the basis of an indictment under Revised 
Statutes (sec. 5440 [U. S. Comp St. 1901, p. 3676]) 
for conspiracy (126 Fed. Rep. p. 664). On the sec- 
ond indictment, which was brought under Revised 
Statutes. (sec. 3739 [U. S. Comp. St. 1901, p. 2508]), 
providing that no member or delegate of congress 
should directly or indirectly hold or enjoy any con- 
tract made or entered into in behalf of the United 
States, the decision turned upon the point made by 
the defendant that this section did not apply to a 
contract which was entered into before the defendant 
became a senator, and which was, therefore, law- 
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ful at the time it was made. The court holds, 
however, that this lawful contract was terminated 
by the defendant becoming a member of congress, 
and that by continuing to receive the benefits of the 
contract after his election he violated the section 
of the Revised Statutes under which the indictment 
was drawn (126 Fed. Rep. p. 671). On the indict- 
ment charging that Dietrich, while a senator of the 
United States, agreed to receive a bribe for procur- 
ing or aiding to procure for Fisher the position 
of postmaster at Hastings, the court directs the 
jury to return a verdict of not guilty, holding that 
a person elected to the office of senator is not a 
member of congress within the meaning of the sec- 
tion under which the indictment was _ brought, 
namely, Revised Statutes (sec. 1781 [U. S. Comp. 
St. 1901, p. 1212]), making it a criminal offense for 
a member of congress to receive or to agree to 
receive a bribe for procuring for another any con- 
tract, office or position from the government until 
he has been accepted by the senate as a member, and 
has assumed the duties of office (126 Fed. Rep. 
p. 676). 


Definition of a Car—JIn the case of Philadelphia 
and Reading R. Co. v. Winkler (56 Atl. Rep. 112) 
the Supreme Court of Delaware holds that, within 
the meaning of the act of congress requiring cars 
used in interstate commerce to be equipped with 
automatic couplers. a locomotive tender is a car. 
The court holds, in addition, that within the mean- 
ing of this statute automatic couplers must be in 
condition to be used automatically, and that-a failure 
in this respect makes the carrier guilty of negligence 
per se. 


Monopolies — Sale of Books— Protection of 
Price.— In Straus v. American Publishers’ Associa- 
tion (69 N. E. Rep. 1107) an association of book 
publishers formed to protect the price of copyright 
books by refusing to sell them, or any books, to 
dealers who cut the price, or permitted their cus- 
tomers to do so, is held by the Court of Appeals 
of New York to be illegal as violating the New 
York statute forbidding a combination whereby 
the free pursuit of any lawful business is restricted 
for the purpose of maintaining a monopoly. The 
court concedes that the copyright law creates a 
monopoly, and that this is its very essence, but the 
refusal to sell books of any sort to dealers who cut 


the price on the copyrighted article is what vitiates’ 


the combination. 


Fire Protection — City Property — Contract With 
Waterworks Company.— In Town of Ukiah City v. 
Ukiah Water and Improvement Co. (75 Pac. Rep. 
773) it is held, by the Supreme Court of California 
that a city which, under its power to conserve the 
general public good, contracts with a waterworks 
company for general fire protection, has no cause 
of action against the company for municipal prpo- 
erty destroyed by fire through the company’s failure 
to supply sufficient water. The case turns on the 





distinction between contracts made by municipalities 
for private corporate uses and those which they make 
as governmental agencies for the benefit of the. pub- 
lic at large, the contract in suit being held to belong 
to this latter class. 


Goose on Railroad Track.—In Nashville and K. 
R. Co. v. Davis (78 S. W. Rep. 1051) a goose is 
held not to be “an animal or obstruction” within 
the Tennessee statute (Shannon’s Code, sec. 1574, 
sub. 4), requiring the alarm whistle of a locomotive 
to be sounded and the brakes on a train put down, 
and every possible means employed to stop the 
train to prevent an accident, when “an animal or 
obstruction” appears on a track. ‘The court says 
it is true a goose has animal life, and in the broadest 
sense it is an animal, but it does not think the stat- 
ute requires the stopping of trains to prevent run- 
ning over birds. Birds have wings to move them 
quickly from places of danger, and it is presumed 
that they will use them, though this may be a vio- 
lent presumption in the case of a goose, which 
appears to be loth to stoop from its dignity to even 
escape a passing train. “But the line must be 
drawn somewhere, and we are of the opinion that 
the goose is a proper bird to draw it at.” 


Scalping of World’s Fair Tickets——In Schubach 
v. McDonald (78 S. W. Rep. 1020) is contained a 
strong intimation by the Missouri Supreme Court 
that an injunction by railroad companies to restrain 
scalpers in St. Louis from trafficking in World’s 
Fair tickets issued at a reduced rate, and made non- 
transferable, may ne maintained.. The case was an 
application by the scalpers for a writ of prohibition 
to restrain the lower court from entertaining the 
injunction suit. The questions involved related to 
the sufficiency of the pleadings in the injunction 
action, but the application for the writ was denied. 
It is held that it is competent for a railroad to issue 
special tickets at reduced rates, and make them 
non-transferable, and the original purchaser cannot 
assign or transfer them, and if he does so, the rail- 
road company can invoke the aid of equity to cancel 
the contract because of the fraud thus perpetrated. 


Opinion Evidence as to Compensation of Nurse.— 
In Cameron Mill and Elevator Co. v. Anderson (78 
S. W. Rep. 971) the testimony of a physician, who 
was not a nurse, and who never employed one, and 
had no personal knowledge of the compensation of 
professional nurses in the city, except what a few 
had told him, as to what would be the reasonable 
and customary compensation of such nurse, is held 
inadmissible. While hearsay may form the basis of 
a receivable opinion as to value, the court thinks 
that the inquiries or statements relied on should 
be of such extent and character as to afford a fair 
inference that the witness has knowledge of the 
subject. 


Photograph of Deceased Wife in Evidence.—In 
Smith v. Lehigh Valley Railroad Co. (69 N. E. Rep. 
729) the plaintiff sued for negligently causing the 
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death of his wife, and introduced her photograph, 
which showed her to have been a handsome woman. 
The New York Court of Appeals, speaking by Chief 
Justice Parker, holds that this was error. It says 
that into such a case the personal element dces not 
enter; for the law does not compensate for grief 
or sorrow, »ut only for pecuniary loss. The intro- 
duction of the photograph could not be expected 
to accomplish any other result than to introduce 
the personai element for the consideration of the 
jury, awaken their sympathies and thus secure a 
larger verdict. Whether in thus championing the 
rights of the small number of plain-iocking women 
in the United States the judge had in view securing 
the support of the women suffragists in his presi- 
cential candidacy would doubtless be an invidious 
inquiry; and, in view of the fact that all husbands 
know their wives to be beautitul, the practical pru- 
dence of such a course is so questionable that the 
astute jurist ought not to be lightly accused of it. 


Liability for Injury From Fright—In Morse v. 
Chesapeake and Ohio Railway Co. (77 S. W. Rep. 
361) it is held that no recovery can be had for a 
personal injury resulting from fright by the negli- 
gence of another, in the absence of some immediate 
personal injury, trespass to real estate or some con- 
tract relation. The exact question has not been 
heretofore decided by the Kentucky Court of Ap- 
peals, though recovery for mental suffering alone 
has been frequently denied. The court says there 
is no obligation to protect from fright and the con- 
sequences thereof, when disconnected with or 
unaccompanied by a legal duty. 


Damages for Prosecution Under Void Ordinance. 
—In Simpson v. City of Whatcom (74 Pac. Rep. 
577) plaintiff sued for damages for a prosecution 
and conviction by city officials for violating an 
invalid ordinance requiring a license fee for the 
use of bicycles on the streets. The court held that 
the action could not be maintained, even though 
the license fee was paid into the city treasury. It 
said: “ Whenever the damaging action or neglect 
of the officer arises in the execution of a duty 
which is for the exclusive benefit of the city, the 
city is liable; but if the duty, in whole or in part, 
is One imposed upon the city as a public instrument- 
ality of the State, the city is not liable.” 


os 


CONTRACTS WITH LABOR UNIONS TO EM- 
PLOY UNION MEN EXCLUSIVELY. 





On December 24, 1904, there was reported in this 
journal the decision of the New York Supreme 
Court, Appellate Division, Second Department, in 
Mills v. U. S. Printing Co., of Ohio, and others, 
and another similar action, in which there was 
affirmed an order of the Special Term refusing to 
continue pendente lite an injunction against an em- 
ployer from discharging, under its agreement with 
labor unions, employes, who had no contract for 








a definite period, because of their failure to join 
such unions. The Appellate Division, in effect, 
ignored agreements between employes and labor 
unions for the selection and retention of employes 
exclusively from members of the unions, the court 
taking the logical position that, as an employer in 
regulating its own affairs had the right in its dis- 
cretion for any reason or no reason to discharge 
employes, it could not be enjoined because its special 
reason was its agreement with the unions. 

That decision should be read in connection with 
the decision by the same tribunal in Jacobs v. Cohen 
December 1904 (90 N. Y. Supp. 854). It was therein 
held that a contract between an employer and a labor 
union providing that the employer shall not employ 
any help, other than those who are members of the 
union, and who conform to its rules, and that the 
employer shall cease to employ persons who are 
not in good standing on being notified to that effect 
by the representatives of the union, and that the 
employer shall abide by the rules of the union, con- 
stitutes an attempt to restrict freedom of employ- 
ment, and is void as against public policy. 

Here the court, instead of being in a position 
that properly called for ignoring the contract, was 
asked affirmatively to effectuate it. The suit was 
on a note given as collateral security for the per- 
formance of “a certain tripartite agreement en- 
tered into by the firm (makers of the note), party 
of the first part; all their employes, through a 
designated representation, as party of the second 
part, and the local union, of which the plaintiff is 
president; as party of the third part.” The tripartite 
agreement in question was the one above summarized, 
looking to the exclusive employment of union men. 
The unlawful character of such an agreement was 
raised as a separate defense, and it was held in the 
court below upon demurrer that such defense was 
insufficient. A majority of the Appellate Division 
now reverses that ruling, holds the defense good, 
and that the demurrer thereto should be overruled. 
The point seems to be a close one, as two members 
of the Appellate Division dissent, and the decision 
is quite significant because it reasserts the doctrines 
of Curran v. Galen (152 N. Y., 33), and expressly 
declares that such case has not been overruled by 
Nat. Protective Assn. v. Comming (170 N. Y. 315). 
The following is from the opinion of the court in 
Jacobs v. Cohen: 


- “It is not contended that the agreement in the 
case at bar does not obligate the firm of M. Cohen 
& Son to discharge all of its employes who do not 
belong to the plaintiff's union, or who may at any 
time cease to belong to it or to remain therein 
in good standing, and also to refrain, during the life 
of the agreement, from employing anyone other than 
such members. The object of the agreement is not 


to leave the firm free to act in the matter as it may 
feel inclined to do from time to time, but to compel 
it to keep out of its employ all other workingmen 
than members of this one union, and to discharge 
all who may at any time cease to be such members. 
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Among the objects recited in the preliminary part 
of the agreement for its execution is the desire of 
the parties to work only with those who are affil- 
iated with the union in question, and the further 
desire to be guided and regulated by its rules and 
regulations. By the terms of section 5 of the agree- 
ment, recited herein in full, the firm is not only pro- 
hibited from hiring others than members, but the 
additional restriction is created that even members 
may not be hired without the production of a card, 
signed by the authorized business agent of the union, 
testifying to their good standing. In view of these 
provisions, and the objects sought by the agreement, 
it is plain that the covenant on the part of the 
firm to ‘cease to employ anyone and all those em- 
ployes who are not :n good standing, and who do 
not conform to and comply with the rules and regu- 
lations’ of the union, upon being notified to that 
effect by its duly credentialed representative, is an 
engagement upon the part of the firm to discharge 
such persons upon receiving the stipulated notice. 
The combination disclosed is accordingly one the 
purpose of which is to hamper and restrict freedom 
of employment on the part of both the master and | 
the servant under penalty of both loss of service and 
deprivation of employment, and to coerce all work- 
ingmen within the field of its operation to become 
and to remain members of the contracting organzia- 
tion. Such a combination was distinctly declared | 
to be unlawful in the Curran case. It is true that | 
in that case there were elements of falsehood and | 
malice, but no special significance appears to have 
been attached to them; the underlying principle 
which controlled the court being the necessity of 
preserving in a free country the utmost liberty in 
the pursuit of lawful occupations, without the impo- 
sition of conditions not required for the promotion 
of the general welfare.”— N. Y. Law Journal. 
HH 
NEW TRIALS AFTER VERDICTS OF AC- 
QUITTAL. 








It is a fundamental principle of the common law 
that no one can be placed twice in jeopardy for 
the same offense, and in a slightly modified form 
this principle has been incorporated into our na- 
tional Constitution (5th amend., U. S. Const.). At 
one time it was vigorously insisted that the prin- 
ciple should be made to apply not only to appeals 
by the State after an acquittal, but to the defendant 
after a conviction, and that the right of appeal in 
each case should be denied (United States v. Gilbert 
[1834], 2 Sumn., 19). The later and more general 
view permits the defendant, under proper condi- 
tions, to secure a new trial after conviction (United 
States v. Keen [1839], 1 McLean, 429), but still 
withholds from the State the right to secure a new 
trial after a proper acquittal (1 Bish. Crim. Law, 
secs. 979, 992). The principle in its various appli- 
cations governs not only felonies, but misdemean- 
ors and qui tam actions for penalties (State v. Solo- 





mons [1834], 27 Am. Dec., 469 and note). All re- 


turns of not guilty by a jury. however, are not 
acquittals within the rule which prohibits an appeal 
by the State (1 Chitty Crim. Law, *657). In qui 
tam actions for penalties the plaintiff may, after 
acquittal, have a new trial because of a misdirection 
by the judge as to the law, or because of fraud 
or malpractice by the defendant (State v. Solomons, 
supra). Similar limitations upon the verdict of ac- 
quittal in trials of misdemeanors have been applied 
in the following cases: failure of the defendant to 
give proper notice of trials (Rex v. Furser [1753], 
Say., 90), material irregularities in the proceedings 
(State v. Swepson [1878], 79 N. C., 632), keeping 
away witnesses (Pruden v. Northrup [1789], 1 Root, 
93). The limitations upon the rule as applied to 
felonies, however, are not so clearly defined, as 
few cases involving the precise point have come 
before the courts. The principles governing them 
are to be found rather in cases dealing with appeals 
by the defendant. In two English cases (Reg. v. 
Millis [1844], 10 Clark & Fin., 534, and Reg. v. 
Chadwick [1847], 11 Q. B.,.205) appeals were en- 
tertained after irregular acquittals on charges of 
felony, but the doctrine of these cases has been 
repudiated ‘in the United States (United States v. 
Sanges [1891]. 144 U. S., 310) and the common-law 
principle reaffirmed in England (Queen v. Russell 
[1854], 3 E. & B., 342). According to a dictum of 
Lord Holt, in King v. Bear ([1608], 2 Salk., 646), 
an acquittal secured by fraud on a charge of per- 
jury was no bar to a subsequent action. 

The theories upon which an improper acquittal 
is held to be no bar to a subsequent trial of the 
defendant for the same offense are that jeopardy 
though once begun is not exhausted by an im- 
proper acquittal (State v. Lee [1804], 48 Am. St. 
Rep., 202), or that real jeopardy never began (1 
Bish. Crim. Law, sec. 1031). However, until a 
proper acquittal has been pronounced, the jeopardy 
of the defendant is not such as will avail him for 
a defense in a subsequent action (Cooley Const. 
Lim., 399). The cases in which improper acquit- 
tals were held to be no bar were cases in which the 
acquittals were declared void either because of the 
fraud of the defendant or because of circumstances 
over which the court had no control. The question 
whether an improper action of the judge will ren- 
der an acquittal void appears never until recently 
to have been precisely adjudicated. In the case of 
People, etc., v. Stall ([1904], 77 Pac. 818) the trial 
judge had directed an acquittal immediately after 
the opening statement of the prosecution. A new 
trial was granted, the court saying that by an act 
so clearly without his authority the trial judge had 
lost jurisdiction and the acquittal was a nullity. 
The jurisdiction of a court in rendering a judgment 
is a limited one (In re Bonner [1893], 15 U. S. 242). 
A mere error in the charge to the jury is not 
ground for a new trial after an acquittal; but the 
acquittal can be secured only by the verdict of the 
jury, and that verdict should not be rendered until 
after the evidence of at least one side is in (Stephen 
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on Pleading, *83). The opening statement of the 
prosecution is not evidence, and whether or not 
that statement shall be made is usually optional 
with the State. A direction to the jury before any 
evidence is in is contrary to the whole theory of 
the trial by a jury, since it is their function to pass 
upon the evidence, and it would have been no less 
arbitrary for the judge in the principal case to have 
directed an acquittal before any statement by the 
prosecution. An acquittal procured in a court 
without jurisdiction is void (People, etc., v. Connor 
{1804], 142 N. Y. 130), and it would seem that the 
same principle should govern in this case.— Co- 
lumbia Law Review. 
—_o-—_— 
JUDGES AS POLITICAL CANDIDATES. 





It was very proper when a man eminent from so 
many points of view as the Hon. Alton B. Parker 
settled in this city that his brethren of the local 
bench and bar should extend to him something ir 
the nature of a formal welcome. The dinner ten- 
dered to him on Wednesday evening last was, how- 
ever, not in the least characterized by a perfunctory 
or formal spirit. The speeches by Judge Morgan J. 
O’Brien and by Messrs. Parsons, Root, Hornblower 
and Black were spontaneous and enthusiastic tributes 
to the great ability of the guest of the evening and 
the important public services which he has rendéred. 
Judge Parker has always been one of the most 
popular members of the profession while on the 
bench. A sentiment in one of the addresses at the 
dinner that called forth hearty applause was to the 
effect that no white-haired practitioner ever left a 
court room over which Judge Parker presided 
feeling that judicial etiquette and the traditional 
amenities of official intercourse had been infringed, 
and no boy ever departed after arguing his first case 
without the sense of having been treated with kind- 
liness and perfect respect. While his brethren regret 
the loss of Judge Parker’s services in the Court of 
Appeals there is a certain compensation to lawyers 
in this city at least. in having his companionship and 
co-operation in the ranks of the profession. The 
tribute of Wednesday evening must have been par- 
ticularly grateful to its recipient because it came 
from men of the class who have known him best and 
longest, and in one way counts for even more than 
the admiration of the general public. 

While this occasion is fresh in mind, it seems not 
inappropriate to refer briefly to certain criticsms 
called. forth by Judge Parker’s recent candidacy 
which have appeared in legal as well as secular 
journals — principally in England and other foreign 
countries where the actual condition of affairs in this 
State is not known. The adverse comments have not 
been upon Judge Parker personally, but upon the 
custom assumed to exist in this cowntry, and par- 
ticularly in this State, of taking candidates for poli- 
tical office from the judicial bench. Because under 
very exceptional circumstances the chief judge of 
the Court of Appeals was nominated for the presi- 





dency of the United States and a justice of the 
Supreme Court was nominated for governor of New 
York, the conclusion was jumped to that American 
judges as a class continue active politicians, and 
the abstract evils of such a supposed condition of 
affairs were elaborately discussed. A certain cur- 
rency is given to this hypothesis from the fact that 
at recurring political canvasses the newspapers are 
apt to “mention” judges as probable candidates. 
The informal consideration of judges in such con- 
nection is in one aspect a tribute to the freedom 
from political partisansnip which the judiciary pre- 
serves. It is of course necessary to nominate for a 
high office a mar who is widely known and favorably 
known, but, in order to be available, he must be a 
person who is acceptable to different inharmonious 
factions. The fact that judges are systematically 
turned to as possibilities goes to show that they keep 
themselves free from entangling political alliances, 
and enjoy the reputation of honesty and fairness. 

The canvass very rarely goes beyond newspaper 
gossip. Since long judicial terms have been estab- 
lished, with the strong probability of unopposed re- 
election, judges of the higher courts in this State, 
almost universally, in Justice Brewer’s expressive 
phrase, leave “all political hopes behind.” Judge 
Parker accepted the presidential nomination under 
unusual circumstances which doubtless led him to 
look upon such course as an imperative public duty. 
We do not think that any provision, constitutional or 
otherwise, is desirable further than the one now 
existing in this State, that “all votes for any of 
them (judges of the Court of Appeals and justices 
of the Supreme Court), for any other than a judicial 
office, given by the legislature or the people, shall be 
void.” Judge Parker, indeed, observed the spirit, 
though not required by the letter, of this law in 
promptly resigning when he had completed judicial 
work on hand before accepting the nomination for a 
federal office— New York I.aw Journal. 
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Cyclopedia of Law and Procedure. Vol. 14. New 
York: The American Law Book Company, 1904. 
With characteristic energy and promptitude in the 

execution of its great undertaking, the American 

Law Book Company of New York has reached the 

fourteenth milestone in the publication of the 

“ Cyclopedia of Law and Procedure,” and the volume 

just issued is a most welcome addition to the library 

of the courts and the legal profession. The new 
volume is a strong integral unit in a great chain of 
technical literature spanning a broad area of time 
and experience. It discloses the same patient, firm 





and durable work which distinguishes the preceding 
volumes, together with improvement in methods, 
care and precision, which should be expected from 
an intelligent and wide-awake editor who profits by 
experience. 

The “ Table of ‘Titles, Editors and Contributors,” 
of volume 14, indicates an exceptionally meritorious: 
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and comprehensive book. This list comprises the 
titles of seven leading and ten subordinate articles, 
of striking interest and importance in legal literature ; 
also, the names of several special.contributors of dis- 
tinguished attainments and several of the ablest 
writers on the editorial staff. 

Every judge and every lawyer engaged upon -the 
subject of distribution of property by act of law will 
welcome the concise and lucid article on “ Descent 
and Distribution,” covering 226 pages, by George E. 


Tucker, a distinguished writer, editor and lecturer, 


whose clear and interesting exposition of legal prin- 
ciples has given added strength, stability and dignity 
to the science of law. A welcome equally sincere 
will be extended to “ Discovery,” the work of that 
eminent jurist, author and lecturer, Roderick E. 
Rombauer, whose patient research, close analysis, 
and compact expression appear upon every page of 
his valuable contribution. Nor is there lesser satis- 


faction in the article on “ Dismissal and Nonsuit,” | 


by William A. Martin, displaying the close and sys- 
tematic work of a discriminating lawyer and editor. 
The next article in order, “ Disorderly Conduct,” by 
James Beck Clark, recently deceased, is a concise 
statement and exposition of the subject. The skillful 
work of a noted author and editor, Henry Campbell 
Black, is shown in his short but instructive article 
on the “ District of Columbia.” 

The second half of this work is well balanced by 
a number of strong and well-edited productions. 
Among these is “ Divorce,” a subject of prime im- 
portance —in its legal and social phases — growing 
more and more complicated and abstruse with the 
increasing number of legal separations in many 
jurisdictions. The article is in every way up-to-date, 
full, ample in illustration, exhaustive in citations, 
and is an authoritive treatise on the subject. The 
same commendation may be accorded to the article 
“ Dower,” which fully sustains the reputation of an 
author of national reputation. The subject of 
“Easements” —of growing importance in view of 
the rapid development of property and extension of 
building operations— has received a clear and ex- 
haustive treatment by masters of the legal literary 
craft, Waiter H. Michael and James A. Gywn, of the 
editorial staff. Under the title of “ Domicile,” Mr. 
H. Gerald Chapin, editor of the American Lawyer, 
has contributed a valuable and succinct article which 
expounds the principles involved in a subject by no 
means free from difficulty. “Words, Phrases and 
Maxims,” by George A. Benham, embracing nearly 
100 pages, is an important and highly useful feature 
of this volume. These judicial interpretations of 
words are supported by a great number of cases, be- 
ing arranged in a logical order — with reference both 
to law and to grammatical construction —and will 
be found of the greatest service in the preparation 
of briefs or arguments. The minor articles on 
“Detectives,” by Frank E. Jennings; “Disorderly 
Houses, Drunkards and Dueling,” by Ernest H. 
Wells, and “ Drains,” by Frank W. Jones, are fully 
up to the standard of the work. 








“Survival of the fittest” is a maxim equally ap- 
plicable to law and to scierice. The “ Cyclopedia of 
Law and Procedure,” has achieved the foremost posi- 
tion among works of this class, and is recognized 
both in America and in England as the most compre- 
hensive, reliable and useful text-book library ever 
published. Merit alone has won for it the highest 
encomiums from the bench and the bar alike, and 
an unrivalled position in legal literature. 


Handbook of Jurisdiction and Procedure in United 
States Courts. By Robert M. Hughes, A. M., of 
the Norfolk, Va., Bar. St. Paul: West Publishing 
Co., 1904. 

While Mr. Hughes’s work does not purport to be 
exhaustive, it is designed to fulfill the usual functions 
of the handbooks, to be a means of ready reference 
to the law on those questions of ordinary routine, 
which the author’s experience as a specialist in 
federal practice has taught him most frequently arise. 
The work is also designed for use in law schools. 
A peculiarly valuablé featuie 1s the plan which the 
author has adopted of commencing with the courts 
in which cases originate and working up to and 
through the courts of last resort. This plan would 
seem to be so natural and desirable that it is strange 
it has not been followed uniformly. The rules of 
the United States Supreme Court and the rules 
of practice in courts of equity of the United States, 
which are given in an appendix, are up to date, and 
will be found of much practical convenience. 


Lawyers’ Code Tickler. New York: S. S. Peloubet, 
1904. 

This little pamphlet contains a digested table of all 
Code decisions found in the official reports for the 
year ending November 1, 1904. It can be used in 
connection with any Code or Digest. It is a con- 
venient help to the lawyer in finding the Code law 
when wanted, saving the trouble of looking through 
a couple of dozen volumes. The work comprises 
New York Reports, vols. 174 to 178; Anpellate Divi- 
sion Reports, vols. 81 to 94, and Miscellaneous 
Reports, vols. 39 to 43. 


Thoughts for the Occasion. Fraternal and Benevo- 
lent. Compiled by Franklin Noble, D. D. New 
York: E. B. Treat & Co., 1905. 

This is one of the “ Thoughts for the Occasion” 
series, and, as its sub-title indicates, covers fraternal 
and benevolent societies. It is a well-arranged and 
well-printed volume of nearly 600 pages, constituting 
a repository of historical data and facts, which will 
be found helpful to those called upon to deliver 
addresses before orders or societies on such occasions 
as the installation of officers, anniversaries, dedica- 
tions, memorials, recevticns to distinguished visitors, 
etc. Among the orders considered are Free Masons, 
Odd Fellows, Knights of Pythias, Woodmen of 
America, Royal Arcanum, United Workmen, 
Foresters, Knights of Maccabees, Order of Red Men, 
Knights of Malta, Sons of Temperance, Chosen 
Friends, Druids and Elks. 


Indiana University, Lew Library 





26 


THE ALBANY 


LAW JOURNAL. 





The Spanish Conquest in America, and its Relation 
to the History of Slavery, and to the Government 
of Colonies. By Sir Arthur Helps. A New Edi- 
tion with Introduction, Maps and Notes, by M. 
Oppenheim. In 4 vols. t2mo. $6.00 per set. 
The fourth and last volume. 


John Lane has completed with the fourth and 
last volume, the new edition of Sir Arthur Helps’ 
“The Spanish Conquest in America, and its Relation 
to the History of Slavery, and to the Government of 
Colonies,” which he has been publishing under the 
editorship of M. Oppenheim. The late John Fiske 
said that this was a book that it did the soul good 
to read; and though, as is inevitable in a history 
dealing with many races and many nations extending 
over centuries of time, and covering a field including 
both the old and the new worlds, there must be 
matters of fact and conclusion in which the author 
will lay himself open to criticism, Sir Arthur Helps’ 
work has retained the high position which has 
been accorded it. 
the lapse of some forty years has rendered many 
amendments necessary, and the notes which he has 
added are for the most, part in the nature of expan- 
sion rather than correction. The original notes, 
which were mostly printed in the language of the 
writer quoted — Spanish, Latin, French or Italian — 
are here translated, except where Sir Arthur Helps 
has translated them himself in his narrative. All 
the notes by Sir Arthur Helps himself have been 
retained, and those of the present editor are identified 
by brackets. 
the supervision of the author have been reproduced 
for this edition, but for convenience of reference are 
placed together. The maps included in this final 
volume are the map of South America from the atlas 
of Diogo Homem, A. D., 1558; the Amazon and 
adjacent districts (later than 1554), from the 
“Cartas de Indias,” Madrid, 1877; Peru, from J. de 
Laet’s “ Beschrijvinghe van West Indien,” A. D., 
1630; and Chili from the same, together with the 
local maps as drawn for the first edition. The fourth 
volume contains the last five books (XVII to X XI), 
setting forth the long and bitter feud between the 
Pizarros and the Almagros; the New Laws; the 
reconquest of Peru by President Gasca; Las Casas 
and his controversy with Sepviveda, and his labors 
toward protecting the Indians. Book XXI affords a 
general survey of Spanish colonization in America, 
reviewing the missions of Paraguay, the conquest of 
Bogota, and the discovery and conquest of Florida. 


~-——— 
Literary Botes. 





In the January number of the North American 
Review Mark Twain publishes an open letter “ Con- 
cerning Copyright” to the register of copyrights, 
suggesting a change in the law in favor of the 
writer of books of lasting merit. Professor Simon 
Newcomb decries “Our Antiquated Method of 
Electing a President.” Hannis Taylor shows that 


The editor has not found that |. 


The local maps originally drawn under 





there already exists in the dominions of the Czar 
the germ of “ Representative Government for Rus- 
sia.” Henry White, the founder of the United Gar- 
ment Workers of America, offers some wise advice 
to union workingmen and to employers regarding 
their attitude toward “ The Issue of the Open and 
Closed Shop.” Helen Zimmern describes and com- 
ments upon D’Annunzio’s new drama, “ La Figlia 
di Jorio.” Prof. Paul S. Rich, of the University of 
Wisconsin, insists upon the natural connection be- 
tween “Japan and Asiatic Leadership.” Julien 
Gordon discusses “The Proper Grade of Diplo- 
matic Representation.” Charles J. Bullock urges 
the expediency of “ Tariff Reform.” G. W. Critch- 
field regards the methods which appear most ad- 
visable in the construction of “ The Panama Canal 
from a Contractor’s Standpoint.” The Rev. S. G. 
Wilson, long a missionary in Persia, describes the 
strained relations between “ The Armenian Church 
and the Russian Government.” Joseph Conrad pays 
a warm tribute to Henry James and his work. 
Edgar Gardner Murphy answers in the negative the 
question “Shall the Fourteenth Amendment be 
Enforced?” giving copious, weighty reasons for his 
position. The Department of World Politics con- 
tains communications from London, Berlin, St. 
Petersburg and Washington. 


The January Cosmopolitan appears in a new dress 
of type which is very attractive. David Graham 
Phillips gives a real and very forceful picture of the 
corruption and evil resulting to the young men of 
America through patronage of the race track. 
Richard Maury contributes a graphic account of the 
siege of Sevastopol, which in many respects resem- 
bles that of Port Arthur, and the text is fully illus- 
trated from contemporary prints. There is a de- 
scription of the battle of Liao Yang, last August, 
by a Japanese officer who was in the thick of the 
fight. It is permeated with the fatalistic attitude of 
the Japanese toward life. The other features of 
the magazine include an attractively illustrated arti- 
cle on “ Parisian Pedlars and their Musical Cries.” 
“A Memory of Dion Boucicault,” by Clara Morris. 
“Our Consuls,” by John Elfreth Watkins. Fiction 
by Cyrus Townsend Brady, Ralph Henry Barbour, 
Cosmo Hamilton, John Brisbane Walker, Lee Wil- 
son Dodd and Lollie Bell Burtz, and a full-page 
illustrated poem by Oliver Herford. “The Great 
Industries of the United States” series is continued 
with “The Manufacture of Musical Instruments,” 
by Frederick S. Hall. 


The Forum for January-March opens with an 
article on “American Politics,’ by Henry Litch- 
field West, who discusses the lessons of the presi- 
dential election, the problems of tariff revision and 
southern representation, and the future course of 
the Democratic party. A. Maurice Low deals with 
“Foreign Affairs,” including the meeting of the 
Zemstvo presidents, the Russo-Japanese War, and 
the relations between Canada and Great Britain. 
The history of the last quarters “ Finance” is sum- 
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marized with illuminating comments, by Alexander 
D. Noyes. The most interesting signs of progress 
in “ Applied Science” during the same period are 
described and estimated by Henry Harrison Suplee. 
Herbert W. Horwill’s contribution on “ Literature” 
is concerned with certain recent publications which 
illustrate the influence of the ancient classics upon 
modern writers. “The Drama,” as presented in 
New York during the present season, is the subject 
of careful and detailed criticism by Henry Tyrell. 
© The Educational Outlook” is hopefully described 
by Ossian H. Lang, who shows how the working 
out of the new thought in education is influencing 
the various offices of the school. An allied topic is 
treated by Prof. Edward L. Thorndike in paper on 
“The Quantitative Study of Education.” The re- 
maining articles are: “ Physical Deterioration in 
England,” by Thomas Burke; “ German and Ameri- 
can Forestry Methods,” by Guenther Thomas, and 
“Germany Then and Now”—an analysis of the 
changes in German foreign politics since Bis- 
marck’s time — by Wolf von Schierbrand. 


The Macmillan Company has just sent Mr. Rob- 
ert Herrick’s new novel, “The Common Lot,” to 
press for the sixth time. 


“Who’s Who, 1905,” is considerably larger than 
any of its predecessors, in spite of the fact that the 
introductory tables have been taken out to form the 
“Who’s Who Year-Book.” Its pages number 1,796, 
in which will be found accounts of the lives and 
deeds of the famous people of England, with not a 
few cf the other foreign countries, extending even 
to the sultan of Zanzibar. This popular annual 
biographical dictionary is now in its fifty-seventh 
year of issue. 


Four volumes are now out of the new edition 
of Bryan’s “Dictionary of Painters and Engravers.” 
which contains a very large amount of new material 
and new facts, in addition to the five hundred or so 
wholly new biographies. Ever since its issue this 
work has ranked as the standard. The new edition 
has been brought up to date in the most thorough 
manner, and is especially attractive on account of its 
wealth of beautiful plates. The Macmillan Com- 
pany are the American publishers. 


Among the new Macmillan books are: “ Sunny 
Sicily: Its Rustics and Its Ruins,’ by Mrs. Alec 
Tweedie, who wrote “ Mexico as I Saw It;” 
“ Familiar London Painted by Rose Barton,” the 
first presentation in color of the characteristic fea- 
tures of out-door life in London; “ Japanese Illus- 
tration: A History of the Arts of Wood Carving 
and Color Printing in Japan,” new edition, revised, 
enlarged and richly illustrated, by Edward F. 
Strange; “ Who’s Who, 1905; ” “ Who’s Who Year- 
Book, 1905;” “‘ The Dog,” by G. E. Milton, in the 
series of diverting “Animal Autobiographies,” 
with colored illustrations; the life of “De Quin- 
cey,” by Henry S. Salt, in Bell’s Miniature Series 
of Great Writers; “The Art of'Creation,”’ by Mr. 


Edward Carpenter; Burton’s “The Anatomy of 
Melancholy,” in the York Library; “The Hardy 
Country,” by Charles G. Harper; “The King’s 
Homeland,” another “ topographical” book, by W. 
A. Dutt; “ Life’s Lesser Moods,” by C. Lewis 
Hind, the author of “ Adventures Among Pic- 
tures;”’ “The Temple Classics Magazine,” a new 
little magazine devoted to news and interesting 
articles about volumes in that now famous series; 
and the first volume of Mr. Austin Dobson’s fine 
new edition of ‘The Diary and Letters of Madame 
D’Arblay.” 


McClure’s for January, besides the manifold en- 
tertainment in its nine stories, contains articles 
timely and pleasing, two of which are unique and 
helpful contributions to two of the most vital prob- 
lems that American citizens will have to face in 
1905. “‘ Lynching in the South,” by Ray Stannard 
Baker, will do more than many an act of congress 
to break down the barriers of sectional misunder- 
standing on the negro problem. “In Tuberculosis 





the Real Race Suicide,” Samuel Hopkins Adams 
| states, no less authoritatively than startlingly, the 
| horrors of “ The Great White Plague.” Heart-beats 
of our great nation, grave and gay, are galvanized 
into life by the cunning hands of several story 
writers in this number. The last chapters of Stew- 
art Edward White’s serial, “The Rawhide,” contain 
| not only the sweepiing out-door flavor of Arizona 
and the swift action of the catastrophe, but also a 
marvelous analysis of human suffering. Another 
Arizona story, in amusing contrast to this, is Henry 
Wallace Phillips’ yarn, “ A Touch of Nature,” in 
which our old cowboy friend, Red Saunders, ad- 
ventures strangely with a kilted Scotchman. To a 
little Kansas town we are carried by the stinging, 
powerful pen of Willa Cather, to witness “‘ The 
Sculptor’s Funeral ”—a bitter contrast of raw ugli- 
ness with refined beauty. Charles Fleming Embree 
tells what a mockery was “ The Liberty of Flor- 
entino,” a poor little Cuban who was run out of his 
| little Indiana school because they called him “ nig- 
| ger,” and who wasn’t allowed to work at his trade 
because they called him “scab.” N. M. W. Wood- 
row sketches sharply the proud little woman who 
was “ Old Man Johnson’s Successor” in a western 
mining town. More humor, typically American, 
follows in “ Billy’s Orgy,” Grace S. Richmond’s 








D. & B. 

There are countless monograms, but none so in- 
dicative of refreshing, wholesome travel as the 
“D. & B.,” the famous water route connecting Detroit 
and Buffalo between twilight and dawn—the lake 
and rail route to St. Louis. Your railway ticket, if 
issued by the Grand Trunk or Michigan Central 
Railways, will be honored either direction. 

Send 2c. for World’s Fair folder. 

A. A. ScHANTz, 
Gen. Supt. & P. T. M. 
DETROIT, MICH. 
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tale of the pleasant martyrdom of a bachelor uncle, 
and in “ The Schism at St. Hilda’s,” in which Mark 
Lee Luther describes an amazing clerical dispute in 
a fashionable parish. An extraordinary revelation of 
a Japanese sacrifice, ‘‘For Love of Country,” is made 
by John Dwight —a true story. Seumas MacManus 
tells a rollicking Irish fairy tale of the three princes 
who captured “ The Steed of Bells.” More articles 
are by Frederic Irland, who writes of “ The Re- 
porter Who Became President” (James Madison), 
and C. E. Williams, who gives, charmingly and 
truthfully, “A Glimpse of Beavers at Work.” 
Graceful’ poems by A. E. Housman and Florence 
Wilkinson add a finishing touch to this number — 
one full of interest to any one that takes an interest 
in his nation and his fellow-men. 


“War and Neutrality in the Far East,” by T. J. 
Lawrence, M. A., LL.D., has just been adopted as a 
text-book in the University of Texas. Cornell Uni- 
versity has recently paid the same compliment to 
Sir Robert K. Douglass’ new book on the com- 
mercial and diplomatic relations that have existed 
for fifty years between “ Europe and the Far East.” 


Mr. James Ford Rhodes, the fifth volume of whose | 


“History of the United States, from the Compro- 
mise of 1850,” has just been published by The Mac- 
millan Company, announces that he purposes to 
complete the work to January 1, 1876, in one volume 
more. Pa” x 


The American Monthly Review of Reviews for 
January, 1905, contains several features of excep- 
tional interest. Dr. E. J. Dillon, the well-known 
British journalist and magazine writer, in a paper 
written from. St. Petersburg, presents a graphic 
and searching analysis of the liberal progress in 
Russia, especially the Zemstvo crisis. There is a 
series of three strong articles on Pittsburg as a new 
American great city. William Lucien Scaife writes 
on “Pittsburg’s Basic Industry—steel;” J. E. 
McKirdy describes the city as an industrial and com- 
mercial center, and Burd Shippen Patterson presents 
the aesthetic and intellectual side of Pittsburg. The 
series is copiously illustrated with views, processes 
and portraits. The outlook for American labor in 
the coming year, as shown in a sketch of the person- 
ality and plans of Samuel Gompers, president of 
the American Federation of Labor, is given (with a 
portrait of Mr. Gompers) by Dr. Walter E. Weyl. 
Mr. Ernest Knaufft contributes an interpretative 
study, with pictures, of the comparative exhibition 
of American and European paintings recently held 
in New York, and there is a helpful informing 
article on transliteration from the Russian under the 
title “ English Spelling of Russian Words,” by Her- 
man Rosenthal, of the New York Public Library. 
Austria proper and Bohemia are considered in the 
series of articles running in the “ Review of Re- 
views” on what the people read in various countries. 
In this number there are also reproduced a number 
of Russian and Japanese popular war pictures, with 








explanatory text. Then there are the regular de- 
partments: “The Progress of the World,” the 
“Record of Current Events,” “Cartoons,” “ Lead- 
ing Articles of the Month,” “Briefer Notes on 
Topics in the Periodicals,” and “Book Notices.” 
This is a special fiction review number of the maga- 
zine, and, in addition to the regular section devoted 
to noticing the serious books of the month, there 
are eight pages of novels reviewed, with many por- 
|traits and other illustrations. 


Sir Rennell Rodd’s biography of “Sir Walter 
Raleigh” is the new volume in The English Men of 
Action Series,” published by The Macmillan Com- 
pany. This is described as a careful and thorough 
biography of one of the famous English navigators 
|and sea fighters, whose closest interest to us is his 
| explorations in America. The author has studied 
very carefully into Sir Walter’s career; but he de- 
votes himself to his narrative, not to controversy. 


The Macmillan Company announce for issue early 
in the spring the first volume of Professor Edward 
Channing’s “Flistory of the United States.” This 





volume, devoted to “The Planting of a Nation in 
the New World,” brings the work down to the period 
|of the Restoration, which marks an epoch in the 
administrative relations between the English govern- 
ment and the colonists. The work will be completed 
in eight volumes. 


Interest in Dr. Newell Dwight Hillis’s new book, 
“The Quest of John Chapman,” is particularly ac- 
tive throughout the middle west. It was through 
Ohio, Indiana, Illinois, and the neighboring States 
that this curious and heroic figure pursued his bene- 
ficient task; and in them his memory is still kept 
green. Articles about him have been appearing in 
some of the western magazines; and the local his- 
torical societies preserve many interesting traditions 
about the orchards which Chapman planted and the 
orchards which in turn sprang from those. 


The Living Age in its initial number for 1905 is 
well un to the standard of culture, breadth and time- 
liness maintained by that admirable eclegtic for more 
than sixty years. Sidney Low’s article on “ President 
Roosevelt’s Opportunities,” is reprinted from The 
Nineteenth Century and After, and “The Voyage of 
the Baltic Fieet,” by a distinguished writer on naval 
affairs, from The National Review; Sir Oliver 
Lodge’s address on “ Religion, Science and Miracle ” 
is taken from The Contemporary; from Blackwood’s 
comes the fourth in the brilliant series on “ Boy,” 
dealing with “ The Choice of a Public School,” from 
Macmillan’s, a description of “The Heart of Old 
Japan,” and from The Independent Review an ex- 
quisite bit of allegory called “On the Other Side of 
the Hedge;” the critic of The London Times re- 
views the new Life of Burne-Jones, and William 
Archer, in the Speaker, discusses Beeching’s recent 
book on Shakespeare’s Sonnets, while the touch of 
comedy is furnished by Punch’s irresistible satire, 
“ The Chairman.” 
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“The Secret Woman,” the new novel by Mr. Eden| designed, and from various details, as doorplates, 
Phillpotts, is announced for publication in January mantels, grates, fenders, wardrobes, glass panels, 
by The Macmillan Company. Rude and romantic/|etc., to all of which matter Mr. Taylor gives his 
characters, descriptions of lonely and - picturesque | careful personal attention. A design for a stained 
Devonshire scenery, and a simple plot.in which love | glass window by Mr. Taylor is reproduced in- colors 
and passion play strong parts, explain to some extent | in full page and several sketches in water color are 
the very strong hold which Mr. Phillpotts has| reproduced in illustration of the versatility of his 
gained on the reading public. His characters have! art. The characteristic work of T. L. Shoosmith is 
human faults, but in general they are of high mind | described by T. Martin Wood, and a number of 
and purpose, and are worthy of respect; and his| water colors are reproduced in illustration, includ- 
descriptions of nature are done with feeling and|ing “Place des Halles, Malaix,” in color and “A 
knowledge. He is one of the band of living Novelists | Glimpse of the Square at Thun,” “ Fishing Boats ” 
whese work has substance as well as power. and “The Passenger Steps, Treport.” Maud I. G. 

: : | Oliver writes of the German Arts and Crafts at the 

In a list of the ten best books of fiction for the | St. Louis Exposition, the article being fully illus- 

year 1904, compiled from the names and figures given | trated, and L. van der Veer discusses the interest- 


each month in the Bookman list of six best sellers, | ing chromolyographs in the Japanese manner by 
two books from the McClure-Pihillips list appeared —| yyigg Helen Hyde. The examples of her work; 


_ — ape , _ ee | here reproduced, have been gathered from the most 
“The Silent Places,” by Stewart Edwar ite. | recent studies done by Miss Hyde while in th 

eggs s oe ake Vy iss yde while in the 
McClure-Phillips is the only publishing house that is| studio of a Japanese painter in Tokio, a master 


represented by more than one book on the list. | with whom she has worked the last three years.‘ 


McCiese-Phillive have purchesed fram D. Aasie- | The series of articles on modern French pastellists 


p ps - 
ton & Co. the plates and publishing rights of Stewart | m4 es by a aticle 19 — Leanire by 
Edward White’s early book, “The Claim Jumpers.” | . yore regent ER Studio Ta k from London 
McClure-Phillips are now the publishers of the fol- | includes: . fac- simile reproduction of Sir Citaries 
lowing books by Mr. White: “The Claim Jumpers,” Holroyd $ etching Beechwood Avenue, New For- 
“The Fa lt ” “The Blazed Trail” “Con-| est,” and a reproduction in colors of Mrs. Borough 
juror’s House,” “ The Silent Places,” “ The Forest.” | Johnson's pastel “Guild With Orange.” _ Notes fr — 
“The Mountains” and “Blazed Trail Stories.” | Copenhagen are illustrated by interesting etchings 
They promise next season his new book now running | by Louis Moe, and those from Stuttgart by several 
serially in McClure’s Magazine, “ The Rawhide.” | Teproductions of the work of Eberhard Ege. The 

| remarkable work of Mr. Frederick Parsons in his 


The International Studio for January contains an|“ Opus Pictum,” a system of what might be called 
article on the mural decorations, by C. Y. Turner,|W@* Painting, is described in the “Notes on the 
for the court house at Baltimore, Maryland, by | Crafts. ; x reproduction 18 shown of his study of 
James William Pattison, of the Art Institute of| Raphael’s “Transfiguration.” The work of the 
Chicago. Nathan Haskell Dole writes of stews | oolmeh Shops is also described, as well as W. Cole 
sumptuous bookbinding carried out at the Merry-| Brigham’s “Marine Mosaics,” with several views 
mount Press, Boston. Both articles are fully illus-|°f windows where he has made his original use 
trated, the former showing a number of the panels of shells and stones, producing effects of great 
and larger wall spaces, designed by Mr. Turner; beauty. 


the latter various designs by D. B. Updike, R. C. Mr. Peyton F. Miller’s book, “A Group of Great 
Sturgis, L. H. Martin, etc. Alfred Lys Baldry Lawyers of Columbia County, N. Y.,” which was 
writes of the work of J. R. Weguelin, an artist who noticed in these columns last month, can be ob- 
a shown a. happy command of the spirit of pagan tained from Charles Scribner’s Sons, 157 Fifth ave- 
egend. _Among the paintings reproduced to accom- nue, New York; John Skinner, 44 North Pearl 
pany this article are “The Mermaid of Zennon, street, Albany, and William H. Ziesenitz, Hud- 
reproduced in colors from the water-color drawing; soa, N.Y 

“Cupid Bound by the Nymphs,” reproduced in tint; fy 
“The Piper and the Nymphs,” “A _ Battle of| Norman Duncan who has gained such success 
Flowers,” “Venetian Gold” and others. A sheaf | among literary people through his stories of Labrador 
of drawings from the architectural sketch-book of | fishermen, “ The Way of the Sea,” is a rare type in 
Arnold Mitchell portrays subjects at Soissons,| literature these days. His success is founded on 
Chartres and Amiens. Paul Schultze-Naumburg,|his achievements as measured by purely literary 
the decorative landscape painter, is the subject of} standards, not the standards as set by modern sensa- 
an appreciation by Ludwig Bartning. Several | tional book publishers’ methods. “The Way of the 
striking canvases are reproduced, among them being| Sea” has made a tremendous success in England, 
the famous study “The Rainbow.” The work of| where Mr. Duncan is compared to Conrad and 
E. S. Taylor, a Glasgow artist and designer, is| exalted by the critics in such phrases as “Only a 
described by J. Taylor in a brief article, fully illus-| master could so take possession of us.” In the sure 
trated from views of interiors which Mr. Taylor has| power of his treatment of the sea. Mr. Norman 
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Duncan can hardly be surpassed.” The Canadians 
are quick to claim their proprietorship in this bril- 
liant young writer. Though he has been considered 
an American, he is really Canadian by birth and 
education. He was born in Ontario, near Brantford, 
of North Ireland-Scotch ancestry, and is a graduate 
of the University of Toronto. At present he is a 
professor of rhetoric at Washington and Jefferson 
College, Washington, Pa. 


Mr. Stewart Edward White’s outdoor books, “ The 
Mountains” and “The Forest,” have brought him 
recognition from the United States government. 
Mr. White writes from California, where he now 
lives: “In me you address a federal officer. The 
President set me a commission the other day as 
general inspector to California forest reserves. This 
is an office without salary, without duty, but gives 
me all the powers, police and otherwise, of a reserve 
officer and also various incidental privileges of feed, 
pasturage, etc. When you visit us I will let you see 
my beautiful tin star.” Mr. White is now at work on 
a new book, in which he is collaborating with Samuel 
Hopkins Adams, entitled “The Mystery.” 


Charles Raymond Macauley, who has contributed 
the remarkable illustrations for the McClure-Phillips 
edition of Poe’s tales issued under the title of “ Mon- 
sieur Dupin,” will probably be remembered by most 
people for nis striking cartoons made four or five 
years ago in the New York Times, Journal and the 
World. Previous to his taking up the work of 
cartoonist, Mr. Maculey had many vocations, working 
as a drug clerk, stenographer, bookkeeper, decorator 
in a watch factory, actor, law student, newspaperman, 
editorial writer, etc. Mr. Maculey gave up car- 
tooning because he said he was never allowed to do 
the sort of cartoons that appealed to him. He de- 
plores the decadence of the art, saying that the 
editors here seem to require that the artist slug his 
victim with a loaded bludgeon, and that the keen 
thrust of the rapier never seems to be in the 
running. 


Myra Kelly, the author of “Little Citizens,” a 
volume of tales of school children in a big polyglot 
public east of the Bowery, is a noteworthy addition 
to the ranks of American woman humorists. It is 
rarely that any one attains such complete success 
upon making their first bow to the public. Miss 
Kelly had written no stories before she began the 
series in McClure’s Magazine, from which her book 
has been made. She wrote out of her own experi- 
ence, for she was for over two years a teacher in an 
East Broadway School. It was quite on the spur of 
the moment that she embarked on her teaching career 
by taking the examinations, and her appointment 
as a teacher came to her as a surprise. She chose 
to teach downtown because she thought it would 
be less monctonous chen teaching uptown, and she 
found it so. It was two weeks before she could 


managed to contract nearly every childish disease on 
the calendar. Miss Kelly comes by her wit naturally, 
for she is of pure Irish stock, and was born in 
Dublin. At present she lives in New York. 


Lippincott’s Magazine sends New Year’s greetings 
to its readers through pages filled with liveliness and 
cheer. 

The novelette by Julia Magruder bears the stamp 
of distinct originality in the way it deals with a very 
modern situation. Its title, “The Thousandth 
Woman,” well describes a wife, Hester Denison, 
who holds herself perfectly in hand when her hus- 
band tells her simply and plainly that the affection 
which he has given her for the past ten years has 
evaporated. 

Rex E. Beach writes the breeziest sort of Western 
tales. “ Regressive Vengeance” is a jolly example 
of his best style. “The Way of Love,” by Paul 
Laurence Dunbar, is a sweet episode of love in an 
Ohio village) Seumas MacManus tell a humorous 
story of “The Cronaraidh Ghost.” “Lide Ann 
Potter’s Wedding,” is by Grace McElroy Iurs, an 
unusual tale of a girl who arranges to be married in 
the cemetery to satisfy her invalid sister’s love of 
romance. Alfred Stoddart contributes a first-rate 
horse story called “Satterlee’s Deal.” With educa- 
tion in the Philippines so much in the foreground, 
the tale by Marvin Dana, entitled “Cargo on the 
Venus,” carries a special point. Leslie W. Quirk’s 
little sketch, “An Amateur Performance,” is an 
amusing instance of man’s egotism. 

Readers of George Moore’s “Moods and Mem- 
ories” wanted to know more of “ Marie Pellegrin.” 
A spicy chapter has been added to close this series 
of personal reminiscences. 

“The Culture and the Care of Palms,” by such an 
authority as Eben E. Rexford, answers just the ques- 
tions people ask about how to get the best results 
with house-palms. 

The following poets are represented this month: 
Bliss Carman, Edith M. Thomas, Edwin Carlile 
Litsey, Phoebe Lyde, Mary Stewart Cutting, Mar- 
garet A. Richard, Michael Williams and Richard 
Kirk. 

“Walnuts and Wine” bear the new year flavor 
and raciness. ' 


O. Henry, who has brought out his first novel in 
“ Cabbages and Kings,” a rollicking tale of humorous 
doings in a small Central American republic, is a 
true soldier of fortune. He is still a very young 
man, but he has lived a varied life. He has been a 
cowboy, sheep herder, merchant, salesman, miner, 
and a great many other nameless things in the course 
of a'number of very full years spent doing our west, 
southwest, Mexico, South and Central America. Mr. 
Henry (which, of course, is not his name) went about 
with a keen eye, and supplemented it by a ready note 
book, into which he jotted down his impressions and 
things noteworthy that happened his way. He car- 





understand a word that her young charges spoke; 
and during her two years and more of service she 


ried an abundant good fellowship and humor with 
| him, and ‘saw the bright and amusing side of things, 
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as his stories bear sufficient witness. The conjunc- 
tion and contrast of absurdity and dignity in both 
the plot and wording of his stories make them some- 
thing quite as original as the work of Mark Twain, 
Bilt Nye or George Ade. In fact, Mr. Henry has 
quite justified his title as the new American humorist. 


<= 
Legal Rotes. 


The eleventh annual meeting of the Pennsylvania 
Bar Association will be held at Bedford Springs, 
Pa., June 27, 28 and 29, 1905. 





A court decision supported by quotations from 
Aesop, Theocritus and some Pompeiian inscriptions, 
is bound to gain more readers than if the same 
principles were couched in the ordinary turgid 
rhetoric of jurisprudence, says thé New York Even- 
ing Post. The Appellate Term’s reversal of a 
judgment obtained against the owner of a biting 
dog ought to be especially good reading to the army 
of other dog owners. The principle laid down, in 
brief, is that the owner is liable only if he knows 
that his pet is.of vicious disposition. A mere “ Cave 
canem” sign is not sufficient evidence that the 
animal is dangerous to approach. Judicial notice 
has been taken in a great many cases of the psychol- 
ogy of animals. We recall one suit, for instance, 
in which a judge laid down the rule that a dog had 
the right to resent injuries on the spot by a prompt 
bite, but had no right to nurse his grudge and re- 
venge himself later on his tormentor. ‘According to 
yesterday’s decision, the dog, like any human being, 
is presumed to be responsible and well behaved until 
he is known to be otherwise. Maurice Maeterlinck, 
in his last book, speculates rather whimsically on 
the attitude which the various domestic animals 
would assume toward man if suddenly endowed 
with his mental powers, and concludes that the dog 
alone would remain in any sort of friendly relations. 
The court, to read between the lines of the opinion, 
seems to hold a somewhat similar view. 


Edgar J. Heilmann, of Norristown, Pa., has been 
sued, according to Law Notes, for $10,000 damages, 
because he asked Miss Blanche Gertrude Keck to 
be his, and afterward regretted it and rescinded the 
contract. His defense, if sustained, will throw into 
confusion all the established methods and traditions 
of courtship. It is, that the contract to marry was 
entered on Sunday, and is, therefore, void. As 
Sunday is the day of days for the inception of such 
agreements, it can readily be understood how un- 
easy the young ladies of the Keystone State have 
become regarding their right of action. Fortunately 


their fears may be allayed to some extent by refer- 


ence to Fleischman v. Rosenblatt (20 Pa. Co. Ct. 
512). There the ungallant defendant similarly 
claimed that his promise, having been made on the 
Sabbath, was void under the Pennsylvania act of 
April 22, 1794, which forbids the doing or perforn:- 
ing on that day of any “worldly employment or 








business whatsoever,” save only works of “ neces- 
sity.and charity.” He contended that the contract 
in question was “ business,” and was not a work of 
“necessity” or “charity.” The plaintiff's counsel, 
however, maintained that an engagement to marry 
was a contract both of necessity and charity. And 
this was the view which the court adopted.— The 
Ohio Law Reporter. 


The retirement of Mr. Chief Justice Alvey from 
the Court oi Appeals of the District of Columbia 
took place on Saturday, December 31, 1904. The 
members of the bar of the district met on that day 
to take appropriate action expressive of their re- 
gret at his retirement, and in connection with the 
meeting there was a presentation to Judge Alvey 
of a superb silver service as a testimonial of the high 
regard entertained for him as a man and judge. 
The nomination by the president of Mr. Justice 
Shepard to succeed Mr. Chief Justice Alvey as 
chief justice of the Court of Appeals of this district 
has received the universal approbation of the bar. 


The action of the Oneida county bar upon the 
retirement of County Judge Watson T. Dunmore, 
taken upon edjournment of his closing term, fittingly 
and gracefully expressed appreciation of the judge’s 
long and honorable service upon the bench, says the 
Utica Herald. The tributes spoxen by the various 
members of the bar, upon presentaticn of the reso- 
lutions setting forth this appreciation, were earnest 
and heartielt, touching upon Judge Dunmore’s fair- 
ness, his diligence and courtesy and the distinguished 
ability with which he discharged the duties of his 
high office during the twelve yezrs of his incumbency. 
Judge Dunmore’s career upon the bench has been 
remarkable for the great confidence in him shown 
at all times, both by members of the bar and the 
people. The honesty of purpose that originally 
attracted support to him as a candidate for judicial 
honors has been a shining quality all through his 
public service, and, joined to ability and training 
and a high ideal of justice, it has given him an 
honorable place in the long line of jurists who, as 
judges, have made the Oneida county bar famous. 
In retiring upon the expiration of his term, Judge 
Dunmore takes with him the respect and admiration 
of the people he has so well served and their wishes 
that his future may be long and prosperous. 


To uphold the statute imposing the duty upon 
the owners of occupants of abutting land to keep 
the sidewalks free from snow and ice, it is held, in 
McGuire v. District of Columbia ({D. C. App.], 
65 L. R. A. 430), that there must be no inequality 
in the burden imposed on the respective classes of 
persons upon whom the duty is imposed, nor unjust 
discrimination in favor of some and against others. 

The public, by laying out a highway, is held, in 
Bigelow v. Whitcomb ([N. H.], 65 L. R. A. 676), 
not to acquire a right to prevent the owner of the 
fee from removing and applying to his own use tim- 
ber standing therein, which the public may desire to 
preserve for shade or ornamentation. 
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The title secured by a purchase, by a, stranger 
after an appeal has been taken from the judgment, 
from one who -has purchased mortgaged: real--es- 
tate at his own foreclosure ‘sale, is held, in Nola v. 
Allison ([Cal.], 65.L. R: A. 419), to be subject-to 
be defeated by a reversal of the judgment, notwith- 
standing the execution of the judgment: was not 
superseded pending the appeal. 


That injury to one attempting to drive a horse 
across a railroad track would not have happened 
but for the unsnapping of a line is held, in Hinch- 
man v. Pere Marquette R. Co. ([Mich.], 65 L. R. 
A.* 553), not to relieve the railroad company from 
liability for the injury, if the horse was ‘frightened 
by defendant’s negligence, and the unsnapping of the 
line was caused by its rearing because of the fright. 


A+ statute forbidding; under penalty, persons: or 
corporations engaged in private enterprises from 
paying employes in store orders not redeemable in 
cash is held, in State v. Missouri Tie & T. Co. 
([Mo.], 65 L. R. A. 588), to be unconstitutional, 
as interfering with the right to contract. 


———_o——_ 
Bumorous Side of the Law. 


Representative Dinsmore, of Arkansas, tell of a 
rural justice of the peace in that State who was 
approached by a man desiring a divorce. The jus- 
tice was in a quandary. Calling the bailiff to his 
side, he whispered: : 

“What’s the law on this p’int?” 

“You can’t do it,” was the reply. 
your jurisdiction.” 

The husband, observing the consultation between 
the two officials, anxiously interjected: “I’m willin’ 
to pay well; got the money right here in this sock.” 

At this the justice assumed his gravest judicial 
air.’ Adjusting his spectacles, he said: 

“You knowed before you came here that ’twarn’t 
for'me to separate husband and wife, and yet you 
not only take up the valuable time of this here court 
with yo’ talkin’, but you actually perpose to bribe 
ime with money! Now, how much have you got in 
that sock?” 

“*Bout $6.50, yo’ honah!” 

“All right. Then I fine you $5 for bribery and 
$1.50 for takin’ up my time with a case outer my 
jurisdiction, and may the Lord have mercy on your 
soul! ”— Collier’s Weekly. 

Bishop McVickar, of Rhode Island, told the mem- 
bers of the Boston Episcopalian Club at their dinner 
the other night one of the best of the Ben Butler 
stories. Butler was on his way to’ Boston to try 
a case before Judge Shaw. A young friend met 
him on the train, and he asked if he might-look at 
the notes on the case. Butler acquiesced. The 
young man, to his astonishment, saw written in 
pencil at the top of page 1: “Insult the judge.” 


“It’s out of 





“You see,” said Butler, “I first get Judge Shaw’s 
ill-will by insulting him in some way: Later in the 


‘case he will have decisions to make for or against 
‘me. 


‘have insulted him, he will lean to my side, for fear 


As he is an exceedingly just man and as I 


of letting his personal feeling against me sway his, 











decision the opposite way.”— Boston Record. 


“Matt” Carpenter, the Wisconsin senator, was 


‘once arguing a case before the Supreme Court. 


Before Carpenter got half through with his argu- 
ment the judges made up their minds that he had 
no case at all, and told him that he might as well 
cease, as the decision would go against him. He 
sat down, and his opponent, ‘who was very deaf, 
arose to speak. 

The chief justice said: “I don’t think it will be 
necessary to hear from you.” 

Seeing that he was being addressed, the lawyer 
turned to Carpenter for aid. “ What did the chief 
justice say, Matt?” he whispered. 

“He said he’d rather give you the case than listen 


to you,” Carpenter bawled in his ear. 


Mr. Choate's quickness at repartee. is well illus- 
trated by the following story: During a “ week end” 
at an English country house his neighbor at break- 
fast one morning chanced to be a pretty American 
who had come to misfortune in trying to manipulate 
her egg in the English fashion. With face full of 
dismay she turned to him: 

“Oh, Mr. Choate, what shali I do? 
an egg!” 

“ Cackle, madam. cackle,” 
dor.— Lippincott’s. 
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Mr. Rufus Isaacs has, says the Globe (London); 
succeeded in introducing a pleasant variant of a 
familiar phrase in the mouths of advocates. “This 
is evidence,’ he observed, in his defense of Mr. 
Hooley, “ which would not justify the burning of a 
single hair of a single dog’s tail.” The more familiar 
phrase is the subject of an anecdote in Lord Bramp- 
ton’s reminiscences. “ Why, gentlemen, there is not 
sufficient evidence against the prisoner on which.to 
hang a dog,” exclaimed a young counsel. 

“And how much evidence, Mr. » would you 
consider sufficient to hang a dog?” inquired the 
judge, beneath whose desk lay “ Jack,” his famous 
fox terrier. 

“That would depend, my lord, on whom the dog 
belonged to,” was the evasive reply. 


A ‘son of the Emerald Isle, who had been badly 
injured in a railway accident, called to consult an 
attorney as to what action to take against - the 


company. 

“Sue them, my dear sir,” said the lawyer, “sue 
them for heavy damages.” 

“Sue them -for damages!” exclaimed Pat. 
“Shure, and I have had damages enough already. 
Faith, and I think I had better sue them for 
repairs.” 
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